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PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Sept. 24, 1956] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of Ameria 
v. 


Thomas E. Parks 
William H. Coates 
Richard L. Simmons 


Criminal No. |992-56 


Grand Jury No. 963-56 
F 995-56 


Vio. 26 U.S.C. 4704a, 4705a 
21 U.S.C. 174 


) 
) 
) 
) 
) 
) 


The Grand Jury charges: 


On or about February 17, 1956, within the District of Columbia, 
Richard L. Simmons did sell, barter, exchange and give away to Melvin 
H. Fleming a narcotic drug, that is, two capsules containing a mixture 
totaling about 2.1 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order, written for that 


purpose, from the said Melvin H. Fleming, as provided by law. 


SECOND COUNT: 
On or about February 17, 1956, within the District of Columbia, 

Richard L. Simmons purchased, sold, dispensed and distributed, not 

in the original stamped package and not from the original stamped 

package, a narcotic drug, that is, two capsules containing a mixture 

totaling about 2.1 grains of heroin hydrochloride, quinine hydrochloride 

and milk sugar. This is the same heroin hydrochloride which is mentioned 

in the first count of this indictment. 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Sept. 24, 1956] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of Ameria 
v. 


Thomas E. Parks 
William H. Coates 
Richard L. Simmons 


Criminal No. 992-56 


Grand Jury No. 963-56 
: 995-56 


Vio. 26 U.S.C. 4704a, 4705a 
21 U.S.C. 174 


) 
) 
) 
) 
) 
) 


The Grand Jury charges: 


On or about February 17, 1956, within the District of Columbia, 
Richard L. Simmons did sell, barter, exchange and give away to Melvin 
H. Fleming a narcotic drug, that is, two capsules containing a mixture 
totaling about 2.1 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order, written for that 
purpose, from the said Melvin H. Fleming, as provided by law. 


SECOND COUNT: 
On or about February 17, 1956, within the District of Columbia, 

Richard L. Simmons purchased, sold, dispensed and distributed, not 

in the original stamped package and not from the original stamped 

package, a narcotic drug, that is, two capsules containing a mixture 

totaling about 2.1 grains of heroin hydrochloride, quinine hydrochloride 

and milk sugar. This is the same heroin hydrochloride|which is mentioned 

in the first count of this indictment. 


THIRD COUNT: 

On or about February 17, 1956, within the District of Columbia, 
Richard L. Simmons facilitated the concealment and sale of a narcotic 
drug, that is, two capsules containing a mixture totaling about 2.1 


grains of heroin hydrochloride, quinine hydrochloride and milk sugar, 
after the said heroin hydrochloride had been imported, with the knowledge 


of Richard L. Simmons, into the United States contrary to law. This is 
the same heroin hydrochloride which is mentioned in the first and second 
counts of this indictment. 


FOURTH COUNT: 

On or about March 13, 1956, within the District of Columbia, 
Thomas E. Parks and Richard L. Simmons did sell, barter, exchange 
and give away to Melvin H. Fleming a narcotic drug, that is, two cap- 
sules containing a mixture totaling about 2.2 grains of heroin hydro- 
chloride and miik sugar, not in pursuance of a written order, written 
for that purpose, from the said Melvin H. Fleming, as provided by law. 


FIFTH COUNT: 

On or about March 13, 1956, within the District of Columbia, 
Thomas E. Parks and Richard L. Simmons purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, two capsules con- 
taining a mixture totaling about 2.2 grains of heroin hydrochloride and 
milk sugar. This is the same heroin hydrochloride which is mentioned 
in the fourth count of this indictment. 


SIXTH COUNT: 

On or about March 13, 1956, within the District of Columbia, 
Thomas E. Parks and Richard L. Simmons facilitated the concealment 
and sale of a narcotic drug, that is, two capsules containing a mixture 
totaling about 2.2 grains of heroin hydrochloride and milk sugar, after 
the said heroin hydrochloride had been imported, with the knowledge of 
Thomas E. Parks and Richard L. Simmons, into the United States con- 
trary to law. This is the same heroin hydrochloride which is mentioned 
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in the fourth and fifth counts of this indictment. 


SEVENTH COUNT: 
On or about March 21, 1956, within the District of Columbia, 
Thomas E. Parks and William H. Coates did sell, barter, exchange and 
give away to Melvin H. Fleming a narcotic drug, that is, two capsules 
containing a mixture totaling about 2.6 grains of heroin |hydrochloride, 
milk sugar and mannitol, not in pursuance of a written order, written 


for that purpose, from the said Melvin H. Fleming, as provided by law. 


EIGHTH COUNT: 
On or about March 21, 1956, within the District of Columbia, 
Thomas E. Parks and William H. Coates purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, two|capsules con- 
taining a mixture totaling about 2.6 grains of heroin hydrochloride, 
milk sugar and mannitol. This is the same heroin hydrochloride which 
is mentioned in the seventh count of this indictment. 


NINTH COUNT: 
On or about March 21, 1956, within the District of Columbia, 
Thomas E. Parks and William H. Coates facilitated the |concealment and 

sale of a narcotic drug, that is, two capsules containing|a mixture 
totaling about 2.6 grains of heroin hydrochloride, milk sugar and 
mannitol, after the said heroin hydrochloride had been imported, with 
the knowledge of Thomas E. Parks and William H. Coates, into the 
United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the seventh and eighth counts of this indictment. 


/s/ Oliver Gasch 


Attorney of the) United States in 
and for the District of Columbia 


A TRUE BILL: 
(Signature) 
Foreman. 


[ Filed Jan. 8, 1957] 
WITHDRAWAL OF PLEA 


On this 8th day of January, 1957, the defendant William H. Coates, 
appearing in proper person and by his attorney, H. Clifford Allder, 
Esquire, in open Court withdraws his plea of not guilty to the indictment 
heretofore entered and pleads guilty to Count Nine. (S174, T21, USC). 

The case is referred to the Probation Officer of the Court and the 
defendant is committed to the District of Columbia Jail. 

By direction of , 
Bolitha J. Laws 


Presiding Judge 
Criminal Court # Assign. 
* * 


[ Filed Jan. 8, 1957] 


January 8, 1957 


Legal Psychiatric Services Div. 
Room 6421, U.S. Courthouse 
Washington 1, D. C. 


Re: William H. Coates 
Colored - Male 
| 56 Years old 


Honorable Bolitha J. Laws 

Chief Judge 

United States District Court for the 
District of Columbia 


My dear Judge Laws, Crim. 992-56 


In accordance with Your Honor's order of this date, I conducted 
an examination of the above-named William H. Coates. 

As a result of that examination, it is my opinion that the said 
William H. Coates is a user of narcotic drugs, that he last used such 
drugs about 9:15 a.m. today and that he was, about 11:00 a.m., mildly 
under the influence of narcotics. It is my opinion, however, that he is 
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well enough in control of his faculties to be able to understand the pro- 
ceedings against him, to assist in his own defense, and to plead to the 
charges pending against him. 


It is my further opinion that he will soon begin to suffer from 
symptoms of withdrawal from drugs and that these symptoms will 
reach their maximum in about 24 hours. From a medical viewpoint, 
therefore, he should be admitted to a hospital for treatment during 
this withdrawal period. 


Respectfully submitted, 


/s/ Thomas M. Griffin, M. D. 
Chief, Legal Psychiatric 
Services 


[ Filed March 8, 1957] 
JUDGMENT AND COMMITMENT 


On this 8th day of March, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, H. Clifford 
Allder, Esquire. 


IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of 


Violation of Section 174, Title 21, United States Code as charged 
in Count Nine and the Court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 


IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 


IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized epee ena tve for 
imprisonment for a period of Three (3) years to Twelve (12) jana to pay 
a fine of One Hundred ($100.00) Dollars. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Bolitha J. Laws 
United States District Judge. 


[ Filed October 30, 1958] 


MOTION TO VACATE SENTENCE AND SET 
ASIDE CONVICTION AS PROVIDED BY TITLE 
28, SECTION 2255. 
Comes now you Petitioner William H. Coats Prose in Proper 
Person deposes and say that he is confind in Lorton Reformatory, 
Lorton, Virginia. 
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That this motion is persuant to title 28, Section 2255 U.S.C. A. and 
moves this Honorable Court to vacate sentence imposed) in criminal case 
No. 992-56, William H. Coates vs. United States and as cause therefore 
show the Honorable Court as follow: 

That your Petitioner is a citizen of the United States and over 
twenty one (21) years of age, that your Petitioner is a layman and a 
formal Paupens, having goten money or friend to pay the cost of court. 

That the Juris-diction of this Honorable Court to issue such pro- 
cess of law is invoked under the due Process of Law. is invoked under the 
due Process of Law under Criminal Procedure anti-date is call to the 
following Citation. 

"Walker vs. Johnson 312 U.S. 2 75:61 Cf 85 BL, 83; 

Carter vs. Woodring 67 APP. 393; United States vs. Mc- 

Donald 265 Fed 756. Johnson vs Zerbest 304 U.S. 45 Frank 

vs. Mangus 35 Ct 582.590 


Your Petitioner was charged in a three count indictment. that on 
or about June 20, 1956. your Petitioner was arrested for violation title 
26. Section 4704 (a) and 4705 (a); your Petitioner was indicted for the 
alleged crime and on the 8th day of March 1957 came the attorney for the 
Government and the defendant appeared in person and by counsel, H. 
Clifford Allder, Esq, It is adjudged that the defendant|has been con- 
victed upon his plea of Guilty of the offence of violation of Section 174. 
title 21. United States Code. your Petitioner was sentence to three (3) 
years to twelve (12) years and to pay fine of one hundred (100.00) dollars 
by Judge Bolitha J. Laws. 


[ Filed Nov. 13, 1958] 


ORDER 
November 13-'58 
The court finds and certifies that the motion and the files and the 
records of the case conclusively show that the prisoner is entitled to 
no relief. The motion is therefore denied. 
/s/ F. Dickinson Letts, Judge 


November 13, 1958 
William H. Coates | United States 
Box 25 In Re: vs. Crim. 992-56 
Lorton, Virginia William H. Coates 
Sir: 

You are advised that your motion to vacate sentence and set aside 
conviction as provided by 28 U.S.C. 2255, filed Oct. 30, 1958, was 
denied by Judge F. Dickinson Letts on this date as follows: "The Court 
finds and certifies that the motion and the files and the records of the 
case conclusively show that the prisoner is entitled to no relief. The 
motion is therefore denied." 

HARRY M. HULL, Clerk 
By /s/ H. G. Dodd 
Deputy Clerk 


[ Filed Nov. 17, 1958] 


ANSWER TO GOVERNMENTS OPPOSITION 
TO DEFENDANT'S MOTION TO VACATE 
SENTENCE PURSUANT TO SECTION 2255, | 
TITLE 28 U.S. CODE 
Comes now William H. Coates in answer to Governments opposition, 
and says 
1. The reason why the complaint of entrapment wasn't mention until 
now is because I didn't have any money to hire a lawyer to make the com- 
plaint of emtrapment until I've learned how to make the complaint myself. 
If I had had any money the complaint would have been made. 
By being under the influence of narcotic and wasn't of sound mind, 
and couldn't instruct my lawyer like I should have. 
By being under the influence of Narcotic before I entered my Plea 
of Guilty. If I hadn't been under the influence of narcotic, I would have 
had the knowledge to assist my lawyer. 
/s/ William H. Coates 


(Jurat dated 14 Nov. 1958) 


[ Filed Nov. 21, 1958] 


I Williams Coates being first duly sworn on oath according to 
law dePose and say that I am the Petitioner in the above entitled cause 
states as follow: 

1. That I am a citizen of the United States 

2. That because of my poverty I am unable to Pay the cost of 
said action. 

3. That Iam unable to give security for the same 

4. That I believe I am entitled to the redress I seek in said action. 

5. That the nature of the said action is as follow: 
To Proceed in said action in conformity with the Law. 

I, The Petitioner further says, the Record will show that the 
Government accepted the Plea of Guilty knowing that the Petitioner was 
under the influence of Drugs. 

2. The reason why the Complaint of entrapment wasn't made 
until now is because I didn't have any money to hire a lawyer to make the 
complaint of entrapment until I've learned how to make the complaint 
myself. 

If I had had any money the complaint would have been made. 

/s/ William H. Coates 


[Jurat dated 18 Nov. 1958] 


November 25, 1958 


William H. Coates United States 
Box 25 In Re: vs. Crim. 992-56 
Lorton, Virginia William H. Coates 
Sir: 
You are advised that your application for leave to|proceed on 
appeal without prepayment of costs from the denial of your motion to 
vacate sentence pursuant to 28 U.S.C. 2255 by Judge F! Dickinson 
Letts on November 13, 1958, was denied by Judge Letts on this date as 
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follows: "Denied---Appeal is frivolous, without merit and not taken in 
good faith." 
HARRY M. HULL, Clerk 
By /s/ H. G. Dodd 
Deputy Clerk 


{ Filed Nov. 13, 1958] 
NOTICE OF APPEAL 


Comes now the Petitioner Williams Coates PrSe in Profer Person 
de Poses and say that he appeal to the United States Courts of Appeals 
from the decision that was handed down by Hon. Judge F. Dickinson Letts 
on the 13 day of November 1958, in favor of the Government. 

/s/ William H. Coates 


[Jurat dated 18 Nov. 1958] 
[ Certificate of Service] 


[ Filed Nov. 25, 1958] 


Nov. 25, 1958 
Appeal is frivolous, without merit and not taken in good faith. 


Leave to proceed on appeal without prepayment of costs is denied. 


/s/ F. Dickinson Letts 
Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed April 19, 1960] 


Washington, D! C. 
Friday, March)11, 1960. 


The above-entitled cause came on for hearing on motion before 
the HONORABLE ALEXANDER HOLTZOFF, United States District 
Judge. 

APPEARANCES: 


OSCAR ALTSHULER, ESQ. 
Assistant United States Attorney 


Counsel for the Government. 
G. JOSEPH COOLEY, ESQ. 
EDWARD M. MEDVENE, ESQ. 


Counsel for the Defendant. 
* * 


PROCEEDINGS 


MR. COOLEY: Your Honor, you will recall that this is the case 
we had before you last Friday, in which I made a representation to the 
Court that it would be necessary to have the testimony of the defendant 
in this case, and that you granted that the defendant be here to testify. 

THE COURT: Yes, I recall that. 

MR. COOLEY: Your Honor, may we call the defendant? 

THE COURT: No, you may make an opening statement first. 

MR. COOLEY: Your Honor, this is a case in which a motion is 
filed under Title 28, U.S. Code, Section 2255, and the motion is that the 
defendant at the time that the plea was entered on January 8th-- 

THE COURT: What is the motion? 

MR. COOLEY: The motion, Your Honor, is to set/aside the entry 
of the plea of guilty on January 8, 1957, based on the ground that the 
defendant did not understand the nature of the plea. 

THE COURT: You may proceed. 

MR. COOLEY: May I call the defendant? 
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THE COURT: No, no; make your opening statement. Just what 
do you propose to prove at this time? 

MR. COOLEY: At this time, Your Honor, -- 

THE COURT: This is like a trial. You make an opening state- 

ment. 

MR. COOLEY: Your Honor, I wasn't too familiar with the pro- 
cedure that you wanted us to follow. 

Your Honor, the defendant will testify that on January 8, 1957, 
prior to coming to Court, that he took a large quantity of narcotics; as 
a matter of actual fact, from 5:30 in the morning-- 

THE COURT: You may proceed. 

MR. COOLEY: From 5:30 in the morning until 9:15, he took a 
quantity of narcotics, which was more than the usual dose. When he 
arrived in Court here with his attorney, Mr. Allder, the case was called 
for trial, and Mr. Allder at the time made a representation to the Court 
that it was his opinion that the defendant was under the influence of nar- 
cotics. He suggested to the late Judge Laws that he was in a quandary 
as to what to do, whether to have this man hospitalized. Judge Laws at 
that time made a suggestion that the Court have him examined by a 
psychiatrist, Dr. Griffin, who subsequently examined him at approxi- 
mately 11:30, submitted a letter to the Court at approximately 1:30, 
and said that the defendant was under mild narcotics, but knew the 
difference--in other words, he could assist counsel. 

At that time the Court addressed the defendant, asked him whether 
he understood the nature of his plea, whether he understood the nature 
of the sentence, and he, at that time, as the record shows, he did. Sub- 

sequently the motion was filed. In it he alleges at that time that 
he did not understand what he was doing at the time, and requested that 
the Court have a hearing to consider the evidence which he will present 
showing, in his own|words, the testimony that at that time he didnt 
know what he was doing, bolstered by testimony of a psychiatrist here 
this morning, that if the defendant was beyond his tolerance--I don't 
understand too much about narcotics--but I understand if-- 
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THE COURT: You have no advantage over the Court in that re- 
spect. 
MR. COOLEY: That if, Your Honor, he reached beyond his 
tolerance, then it was his professional opinion, that he would not know 
or be able to assist counsel in the trial. Your Honor, may I proceed 
now? 

THE COURT: You say that you are proceeding under Title 28, 
United States Code, Section 2255? 
MR. COOLEY: That is correct, Your Honor. 
THE COURT: That section is limited, of course, jonly to cases 
where there is a violation of some Constitutional right. |Shouldn't you 
base your proceeding on Rule 35 of the Federal Rules of/ Criminal Pro- 
cedure? No, not Rule 35. Rule 32, sub-section (d), which relates to 
the withdrawal of a plea of guilty. A motion to withdraw a plea of guilty 
may be made only before sentence is imposed or before imposition of 
sentence; but to correct a manifest injustice, the Court, after 
sentence, may set aside the conviction and permit the defendant to with- 
draw his plea. 
Should you not predicate your request for relief in|this case on 
that provision rather than Title 28, Section 2255? 
MR. COOLEY: May I respectfully suggest to the Court that the 
motion was filed by the defendant himself, pro se. 
THE COURT: Yes, I understand. But you, as counsel for this 
defendant, should you not rely on Rule 32 of the Federal Rules of Criminal 
Procedure, rather than on Section 2255 of Title 28 of the Code. 
You might give some thought to that matter. 
MR. COOLEY: Yes, Your Honor. I didn't take that into considera- 
. tion. 
THE COURT: I think that you should, because a motion under 
Section 22500 may be granted only if a Constitutional right is violated. 
MR. COOLEY: Would Your Honor consider the fact that a Con- 
stitutional right was violated in this case if the evidence shows-- 
THE COURT: Iam not going to decide the matter until the 
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the conclusion of the hearing, of course. But the point is that if there is 
manifest injustice in a plea of guilty, the Court has, in its discretion, 
the right to grant leave to withdraw the plea, even if there is no violation 
of a Constitional right. 

I want to say this: I doubt very much, when the defendant comes in 
two years later and says, "I didn't understand what I was doing when I 
answered the Court's questions and pleaded guilty," I doubt very much 
whether a violation of a Constitutional right is involved; but it may be 
a reason for granting a motion under Rule 32, provided there is a show- 
ing of manifest injustice. 

MR. COOLEY: I understand, Your Honor. 

THE COURT: I think that you should bear in mind perhaps the 
need of showing, if such does exist, a manifest injustice. 

MR. COOLEY: Your Honor, may I point out to the Court that when 
the Court of Appeals reversed this case--I have the opinion here, on 
page 5--the reason why I am going on it is that they have based--they say 
on page 5 that the plain fact is that a thirty minute hearing on the alle- 
gation in the motion might have cleared up all the misapprehensions. It 
is my understand that that is the only reason why I was appointed in this 
case, 

THE COURT: Iunderstand. I am suggesting to you that perhaps 
you should predicate your claim for relief, if you are entitled to relief, 
on Rule 32 of the Federal Rules of Criminal Procedure rather than under 
Section 2255. However, ~— 

MR. COOLEY: Your Honor, may I-- 

THE COURT: -- that is for you to determine. I am just calling 
your attention to the question. 

MR. COOLEY: Your Honor, may I make a motion at this time to 
have it in the alternative. 

THE COURT: Yes. I will be glad to consider it as though you were 
addressing on both grounds, because we might as well dispose of the 
matter once and for all. 

MR. COOLEY: At this time, Your Honor, I would like to-- 
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THE COURT: Just a moment. I will hear Mr. Altshuler's opening 
statement if you are finished. 

MR. ALTSHULER: The Government has no objection certainly to 
the Court considering it on alternative grounds; and we/have here two 


doctors, one at the jail, who was at the jail, the other one is Doctor 
Griffin who made the examination on that particular day} and also Mr. 
Alider who was counsel at that time, prepared to testify as to the de- 
fendant's condition on the day when he pleaded guilty. 

THE COURT: Very well. You may proceed. 

MR. COOLEY: May I call the defendant at this ti 

THE COURT: Very well. 

Thereupon 

WILLIAM H. COATES 
the defendant, called as a witness in his own behalf, being first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COOLEY: 

Q. State yourname, please? A. William H. Coates. 

Q. You will have to speak up louder. A. William H. Coates. 

Q. Are you the defendant in the case of the United States versus 
William H. Coates, Criminal Number 992-56? A. Yes, sir. 

Q. Now, directing your attention to January 8th, 1957 , do you re- 
call going to the District Court? A. Yes, sir. 

Q. Who was your attorney at that time? A. Mr. Allder. 

Q. He represented you in the case? A. Yes, sir) 

THE COURT: Speak up a little louder, so that we can all hear you. 

Q. (By Mr. Cooley) Could you explain to the Court what the 
nature of the proceedings were? A. What the nature of proceedings 
were, I went to Court-- 

THE COURT: Speak up loudly so that we can all hear you. Get 
close to the microphone, and speak slowly and distinctly. 

THE WITNESS: On the 8th of January, I went to the Court, and-- 

THE COURT: Speak up loud, like your counsel is doing. 
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THE WITNESS: On the 8th of January, the day I went to Court-- 

THE COURT: Get close to the microphone. 

THE WITNESS: On the 8th of January, the day I went to Court-- 

THE COURT: | Mr. Marshal, will you adjust the microphone for 
him, please. 

(The Marshal adjusted the microphone. ) 

THE WITNESS: Well, on the 8th of January, I went to Court. I 
believe Mr. Alider talked to me. 

THE COURT: | Talk through the microphone. Will you adjust the 
microphone for him, please. 

(The Marshal adjusted the microphone. ) 

THE WITNESS: I believe Mr. Allder talked to me. He was in the 
hall. He went back in the courtroom, and then he came out the court- 
room. 

THE COURT: I cannot understand a word of what he is mumbling. 
He is speaking loud enough, but he is not articulating his words. 

Mrs. Byrholdt, will you read the witness's answer, if you have it. 

(The reporter read the last two answers. ) 

THE COURT: Very well; now proceed. 

Q. (By Mr. Cooley) Do you recall what time you arrived at 
court? <A. I believe it was almost 9:30. 

Q. Had you talked to Mr. Allder prior to that time that morning? 
A. Before I went to court? 

Q. No, just before you went into the courtroom, did you talk to 
Mr. Allder? A. Yes, sir. 

Q. What was your conversation with Mr. Allder? A. I saw him 
that morning in court, but I don't know what was the conversation. 

Q. You don't recall now what you said tohim? A. No, sir. 


Q. Do you recall what he said to you? A. No, sir; the only 
thing I recall, I remember him coming back out the court, and said, 


"Come on. I got to carry you upstairs to be examined." 
Q. Do you recall whether you went before the Judge on that par- 
ticular morning? A. No, I didn't go before no Judge. 
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Q. You don't recall that? A. No, sir; I stayed in the hall. 

Q. What time did you get up that morning? A. Oh, I got up 
around about 5:00 o'clock. 

Q. Did you take any narcotics that morning? A. Yes, sir. 

Q. Will you tell the Court how much you took, and in what 
quantities? A. Well, I could say anywhere from--there was thirty caps 
of heroin between 5:00 o'clock and the time I left home to go to court. 

Q. And what time did you leave home that morning? A. About 
ten or fifteen minutes after 9:00. 

Q. Did you take any heroin the night before? A. |Yes, sir, 
I did. 

Q. How much did you take the night before? A. Well, I couldn't 
exactly say, because the heroin I bought the night before, it was an 
eighth, and all I done was stick the spoon in the package, |and shot some 
of it like that. 

(Indicating. ) 


Q. When did you purchase this heroin? A. It wag the night be- 


fore. 
Q. At what time? A. Between about--9:00 or about between 
9:00 and 11:30, I guess, or midnight. 
Q. Do you recall what time you went to bed that night? A. Well, 
right after I purchased the heroin, I went on home, and that was about 
midnight or after midnight, a little after midnight. 
Q. You mentioned the fact that that particular morning you took 
thirty caps? A. Thirty or more. I don't--I couldn't tell, because 
it was all loose. 
Q. Had you used up all the heroin that you had purchased? 
A. Yes, sir. 
Q. That quantity that you took that particular morning, was it 
greater than the normal quantity that you take? A. Yes, sir; a lot 
greater. 
Q. By how much? A. I couldn't exactly say how much, but I 
know it was a whole lot more than what I had been taking, |had been 


taking. 

Q. Prior to that date, when did you take any heroin, prior to 
January 7th, 1957?) A. Oh, I started taking it about in November, I 
think, and I taken it all the way up until January 8th. 

Q. In what quantities did you take it? A. I taken a quantity from, 
let's see, about ten or fifteen capsules, twenty caps a day. 

Q. At this time you took thirty? A. Yes, sir; I took thirty or 
more. 

Q. And is it your testimony that you do not recall anything that 
Mr. Alider told you at the morning of the trial? 

A. I don't remember. 

Q. Do you recall going to see Doctor Griffin, the psychiatrist? 
A. Iremember going upstairs on the elevator with Mr. Allder to see 
Doctor Griffin. 

Q. Can you tell us what conversation you had with Doctor Griffin? 
A. Ican't tell you what conversation I had with him, but I know he pushed 
something all over me. 

Q. Did you tell him that you were under narcotics at that time? 
A. Sir? 

Q. Did you tell him that you were under narcotics, that you had 
drugs, you were taking drugs that morning? A. No, sir. 

Q. You didnot? A. No, sir. 

Q. What did he say to you? A. He asked me did I use narcotics. 
I told him yes. 

Q. Did you understand what was going on at that particular time? 
A. Iknowed that Mr. Allder, Mr. Allder went to have’ me examined. 

Q. Was Mr. \Allder there at the time of the examination? A. I 
don't know, sir. 

Q. You don't recall? A. No, sir. 

Q. Do you recall subsequently that the Court in the afternoon at 


approximately 1:30, you appeared before the late Judge Laws, do you 


recall that? A. Iremember going before him, all right. 
Q. Do you recall that there were certain questions that were asked 
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of you at that time? A. Some questions was asked of me; I don't re- 

member what they was. 
Q. Did you understand the nature of them, such as, you were 

entering a plea of guilty--did you understand the nature of that? A. No, 


sir; not at that time. 
THE COURT: Suppose you use a little simpler English. He may 
not know the meaning of the word, "nature." You may ask him if he knew 


what it meant. 

Q. Do you know what that means? A. Do I know what a guilty 
plea means? 

Q. Yes? A. Yes, I know what a guilty plea means. 

Q. You didn't understand it? A. No, sir; not at that time. 

THE COURT: Why did you not understand it at that/time? 

THE WITNESS: Because I was just half-way out of my head. More 
than anything anybody would have said, I might have said, ''Yes," or 
even, "No," or anything. 

THE COURT: Why did it take you so long before you filed this 
motion? 
THE WITNESS: Because I didn't have no money to hire a lawyer, 
and I had to try to learn how to file it myself. 

Q. (By Mr. Cooley) Prior to January 8, 1957, did you have any 
conference with Mr. Allder as to what you were going to do in this case? 
A. No, sir; I didn't. 

Q. Is it your testimony that you did not talk to Mr.| Allder in his 
office? A. Yes, sir; I talked to him in his office. 

Q. At that time did Mr. Allder advise you to plead|guilty? A. No, 
sir; he didn't advise me to plead guilty. 

Q. Did he advise you to go to trial? A. No, sir; all he told me 
that he was looking into the case to see what could be done about it. 

Q. When he said what could be done about it-- A. Yes, sir. 

Q. Did he explain to you what that meant? A. No, sir. 

Q. Did youaskhim? A. No, sir. 

Q. Did you expect at that time that he may plead you to one count, 


20 


and the Government|may dismiss a number of other counts? A. No, 
sir; I didn’t. I didn't know what he was going to do. 

Q. You did not know what he was going to do? A. No, sir. 

Q. Is it your testimony that Mr. Allder, on his own, pleaded you 
guilty to the one count? A. Well, I-- 

THE COURT: Just a moment. 

THE WITNESS: I couldn't say. 

THE COURT: Lawyers don't plead anybody. 

THE WITNESS: I couldn't-- 

THE COURT: Just a moment. 

MR. COOLEY: Excuse me, Your Honor. 

THE COURT: | You had better reframe your question. I do not 
know of any Court where lawyers plead clients, to use the colloquial 
expression that you used. 

MR. COOLEY: I will withdraw that, Your Honor. 

THE COURT: | And, certainly, in this Court a lawyer is not per- 
mitted to enter a plea for his client, as you perhaps know. 

Q. (By Mr. Cooley) Mr. Coates, at any time did Mr. Allder 
discuss the entry of a plea of guilty in your case? A. No, sir. 

Q. You do not recall? A. No, sir; I don't know anything about 
that. 


Q. And it is your testimony that you don't recall what were the 
proceedings that day? A. Yes, sir; I don't know what happened until 


later on. 
MR. COOLEY: I believe that is all. 
CROSS-EXAMINATION 
BY MR. ALTSHULER: 
Q. Mr. Coates, when you appeared before Judge Laws on 
January 8 and pleaded guilty, the Judge asked you, 
Mr. Coates, your counsel has explained to you what 
this is about, has he? 
And you said, 
"Yes, sir." 
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What did you mean by that? A. I don't know, sir. 
Q. Had he explained it to you? Had your lawyer told you what you 
were there for? A. Had he told me what I was there for? 
Q. That's right? A. I don't remember. 
Q. But you did say, "Yes, sir," that you did know|why you were 
there? A. Idon't remember. 
Q_ And when the Judge said to you: 
"Are you fully familiar with what you are pleading guilty 
to, is that right?" 
And you said: 
"Yes, sir." 
What did you mean by that? A. I don't remember us saying anything. 
Q. And when the Court said to you: 
"And the doctor has been over you today, and he says that 
you have had some narcotics, but he thinks you know perfectly 


well what you are doing. You do?" 


And you said: 
"Yes, sir." 
What did you mean by that? A. I don't remember that. 
Q. And the Court said to you: 
"You understand everything that is going on?!’ 
And you said: 
"Yes, sir." 
What did you mean by that answer? A. I don't know, sir; I don't re- 
member that. 
Q. And the Court also asked you: 
"You are, therefore, pleading guilty to count| nine which 
charges you with violation of the narcotic laws because you are 
guilty and for no other reason whatever?" 
And you said: 
"Yes, sir." 
Do you remember that, too? A. No, sir; I don't remember. 
Q. In other words, you don't remember anything that happened in 
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Court that afternoon? A. Not no questions that was asked. 

Q. Do you remember in Court, but none of the questions? A. Oh, 
yes; I remember being there at Court. 

Q. You don't remember being asked a single question? A. Yes, 
I know I was asked'some questions, but I don't know what type of questions. 

Q. You don’t know. You remember being brought to Doctor Griffin, 
but you don’t remember anything that he asked of you or anything that you 
toid him, is that correct? A. That's right. 

Q. You don't remember telling him that you used fifty to sixty 
caps a day? A. No, sir; Idon't remember telling him that. 

Q. By the way, how much did it cost you for those capsules? 
A. I bought an eighth. That cost fifty dollars. 

THE COURT: Where did you get the money? 

THE WITNESS: I gambled and get it. 

THE COURT: Gambling? 

THE WITNESS: Yes, sir. 


Q. (By Mr. Altshuler) In other words, you were paying out fifty 
dollars every day from November through January 8th for narcotics? 


A. No, sir. 

Q. Didn't you say you were using those capsules every day? 
A. Iwas using some narcotics every day. 

Q. Didn’t you say you took at least ten or fifteen capsules every 
day? A. That's right. 

Q. What do you mean by it cost you fifty dollarsa day? A. I 
ain't never said it cost me fifty dollars a day. 

Q. How much did it cost you? A. Well, asIsay, twenty dollars, 
twenty-five dollars a day. 

Q. Twenty-five dollars aday? A. Yes, sir. 

Q. Do you remember going to the jail hospital or infirmary that 
night after you pleaded guilty, about 7:40 in the evening? A. I remember 
going to jail; yes, sir. 

Q. Do you remember what you told the intern that examined you? 

A. No, sir; I don't. 
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Q. Do you remember telling him you took three to six capsules a 
day? A. No, sir; I don't. 
Q. Do you remember any questions that he asked you? A. No, 
sir; Idon't. JI remember questions were asked; I don't remember what 
they were. 
Q. Were you suffering from narcotic withdrawal] at that time? 
A. No, sir. 
Q. Were you in pain? A. No, sir. 
Q. Did you have a strong desire for, a craving for drugs at that 
time, so that you didn't know where you were or what you were doing? 
A. No, sir. 
Q. And what was wrong with you when you were in Court that 
afternoon? A. I was just higher than I ever been. 
Q. What do you mean by "high?" A. I taken too much nar- 
cotics. 
Q. Well, what effect did it have on you. A. Well, I couldn't 
explain that; I don't know; I just dizzy. 
Q. It gave you a complete blank memory? You don't remember 
anything? Is that what too much narcotics does for you? 
A. They give me blank as far as questions were concerned and answers, 
but I know where I was. 
Q. Do you remember people: You remember people and places, 
but you don't remember questions? A. That's right. 
Q. What else does it do to you? A. I don't know. 
Q. You don't know? A. No, sir. 
Q. How long did this question and answer loss of memory last 
with you? Did you still have a blank the next day in the|jail? A. Next 


day--oh, I didn't come around until about--let's say three or four--three 


days after I was in the jail hospital. 
Q. Were you in the hospital for three days? A. |Three or four 
days. 
Q. You were? A. Yes, sir. 
Q. Weren't you discharged the next day after you were admitted 


there? A. Me? 

Q. Yes? A. No, sir; I stayed there three or four days. 

Q. Three or four days in the hospital? A. Yes, sir; I taken 
baths three or four times a day for an hour each day. 

Q. Did you sleep well the first night you were in the hospital? 
A. Yes, sir; the first night. 

Q. No trouble with sleeping? A. No, sir. 

Q. Did they give you any medicine? A. Well, I don't know, sir. 

Q. You don't remember that? A. No, sir; I don't. 

Q. Did you eat the next day? A. I didn't eat nothing the whole 
time Iwas up there? A. You didn’t eat at all all the time you were in 
the hospital? A. No, sir. 

MR. ALTSHULER: All right. I think that is all, Your Honor. 

MR. COOLEY: No further questions. 

THE COURT: Any redirect examination? 

MR. COOLEY: No, Your Honor. 

THE COURT: You may step down. 

(The witness stepped down. ) 
THE COURT: We will take our usual mid-morning recess at this 


(Accordingly, at 11:15, the Court recessed for brief 
period. ) 
AFTER RECESS 


(The Court reconvened at 11:30 a.m.) 

THE COURT: You may proceed. 

MR. MEDVENE: Your Honor, Iam Edward Medvene, associate 
counsel with Mr. Cooley in this case. I will examine the next witness, 
Dr. Laurence Kolb. 

THE COURT: Very well. You may do so. 

Thereupon 
DR. LAURENCE KOLB 
called as a witness in behalf of the defendant (petitioner), being first 


duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. MEDVENE: 

THE COURT: How many witnesses have you gentlemen? Mr. Cooley, 
how many witnesses do you have. 

MR. COOLEY: Just one. 

THE COURT: This is your last witness? 

MR. COOLEY: That is right. 

THE COURT: You may proceed. 

Q. (By Mr. Medvene) Will you please state your full name, 
doctor? A. Laurence Kolb. 

THE COURT: What is your name, doctor? 

THE WITNESS: Laurence Kolb. K-o-l-b. 

THE COURT: Thank you. Laurence? 

THE WITNESS: L-a-u-r-e-n-c-e. 

Q. (By Mr. Medvene) Where do you live, Dr. Kolb? A. I live 
in Washington. 

Q. What is your profession, sir? A. Iam a retired physician; 
retired officer of the Public Health Service. 

Q. Do you have any specialty, sir? A. My specialty is 
psychiatry. I went into psychiatry in 1915, and a large part of the time 


since then, I was specifically interested in drug sce 


THE COURT: I think that the witness is fully qualified. Anyone 
who has been on the staff of the Public Health Service is fully qualified. 
Q. (By Mr. Medvene) What was your rank when you retired? 
A. I was assistant surgeon general in charge of the Division of Mental 
Hygiene, now the National Institute of Mental Health when I retired. 
THE COURT: Suppose you proceed with what you |want to elicit. 
The Court has just stated that the Court accepts him as/a qualified 
expert. 
MR. MEDVENE: If the Court please-- 
THE COURT: Will you proceed, please. 
Q. (By Mr. Medvene) Would you please define drug addiction. 
THE COURT: No, no, no. I hear testimony in narcotic cases 
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day in and day out., Iam not going to consume time in elementary matters. 
Suppose you get to ithe point you want to elicit from this witness. 

Q. (By Mr. Medvene) Is it difficult to tell, doctor, that an in- 
dividual is an addict? A. It is very difficult. 

THE COURT: Is it difficult to tell what? 

MR. MEDVENE: Is it difficult to tell-- 

THE COURT: Don't lean over the microphone. That creates a 
reverberation back of me. Is it difficult to tell what? 

MR. MEDVENE: That an individual is an addict? 

THE COURT: Now, we know that this defendant is an addict, so 
let’s not go into those preliminaries. Get to the point that you want to 
bring out. What do you want to elicit from this witness? 

MR. MEDVENE: If the Court please, this is important to-- 

THE COURT: What do you wish to show by this witness? 

MR. MEDVENE: I wish to show by this witness that if--several 

things--one, that it is difficult to tell that an individual is an 
addict. 

THE COURT: Ihave no doubt about that--that it is difficult. 

MR. MEDVENE: Two, if one is able to tell that an individual is 
an addict, that it is)very probable that this individual has taken over his 
tolerance of a particular drug. 

THE COURT: Get to the point you want to bring out. 

MR. MEDVENE: I am trying to get to the point, Your Honor. 

THE COURT: Get to the point or I will ask Mr. Cooley to resume. 
Proceed. 

Q. (By Mr. Medvene) How would you interpret the statement, 


doctor, that a man was mildly under the influence of narcotics? A. If 
it was so that it could be noticed by anybody, I would say he had had 


more than his usual dose. 

Q. Do you have an opinion as to the mental state of a man that has 
had more than his usual dose of narcotics? A. Yes, I have. 

Q. Would you please state that opinion? A. A man in that con- 
dition, he would be somewhat confused. He would be lethargic. He could 
not carry on the mental processes as well as he ordinarily could. He wouldbe-- 
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THE COURT: Doctor, in that connection, how long) does that state 
continue after he took the overdose? 
THE WITNESS: That would continue about four or five hours. 
THE COURT: And how soon after the overdose was taken would it 
commence? 
THE WITNESS: It would commence in about ten minutes. 
THE COURT: You may proceed. 
Q. (By Mr. Medvene) Doctor, does your opinion that it is very 
difficult to tell if a man is under the influence of narcotics, and that if 
you could tell, that the man exceeded his tolerance-- does this opinion 
coincide with the authoritative texts-- 
THE COURT: Oh, no, no. An expert cannot lift himself by his 
own bootstraps, so to speak, That is his opinion, and the Court has a 
high regard for this witness, because he is a former high-ranking officer 


in the Public Health Service, and if he were not an able and experienced 
man, the Public Health Service would not have had him. 


Q. (By Mr. Medvene) Do you have an opinion, Dr.| Kolb, as to 
the mental state of a drug addict? A. Yes. 

Q. Would you please state that opinion? A. Well, a drug addict 
who is in his balance of drugs, getting the usual amount at regular in- 
tervals, is perfectly normal mentally. You might sit beside him for ten 
years and never know he was an addict. 

THE COURT: Unless he had pin pricks on his arm? 

THE WITNESS: I mean just from his mental condition. You might 
notice some pimples on his arm and suspect him, of course. 

Q. (By Mr. Medvene) If that individual had already exceeded his 
tolerance level-- 

THE COURT: You have already asked him what happens if he ex- 


ceeds his tolerance. The doctor gave a very comprehensive answer to 
that. 


Q. (By Mr. Medvene) Doctor Kolb, even if a man has not ex- 
ceeded his level of tolerance, what would his emotional state be? 
A. If he has not exceeded his level of tolerance and he is taking an 
opiate drug, usually somewhat lethargic, serene. 


Q. Would he be less aggressive or more aggressive? A. Much 
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less aggressive under his ordinary dose of narcotics than he would be 
without, that is, if|it is an opiate type, heroin or morphine. 

Q. Would drugs such as heroin, morphine and cocaine fall into 
this category? A Yes. 

Q. Would a man's reaction to anxiety-causing situations differ whether 
or not he was under the influence of drugs? A. He would be less anxious 
on the drugs than if he had none. 

Q. Would you assume, doctor, a person that started taking nar- 
cotics in November of 1956, less than a month after his indictment in- 


volving the present case, that the person took intravenously from ten to 


twenty caps of narcotics-- 

THE COURT: What do you mean by "caps?"" Do you mean cap- 
sules? 

MR. MEDVENE: Capsules, yes, sir. 

THE COURT: Don't let's use colloquialisms in Court. 

MR. MEDVENE: I'm sorry, Your Honor. 

Q. (By Mr. Medvene, continued) That the individual used or 
took ten to twenty capsules of narcotics a day until the evening of 
January 7, when he purchased a one-eighth package containing morphine, 
the equivalent of approximately fifty capsules of narcotics, that before 
the individual went to bed that evening, the evening of January 7, he 
took a small amount of this packet of morphine, that the individual arose 
at five o'clock on January 8th, that between six and approximately five 
after nine on January 8th, the individual took thirty or more capsules of 
morphine, that in the defendant's words, this was "a whole lot more than" 
he ordinarily had taken, that the defendant came to Court approximately 
nine thirty on the morning of January 8th, and that the defendant's lawyer, 
not a medical man, observed that the defendant was under the influence 
of narcotics; shortly thereafter, assume, if you would, that the Court 

ordered the individual to have a psychiatric examination to determine 
his mental state, and that as a result of that psychiatric examination, a 
medical man certified, and I quote: 

As a result of that examination, it is my opinion that 
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William H. Coates is a user of narcotic drugs, that he last used 
such drugs about 9:15 a.m., today, and that he was about 11:00 
a.m., mildly under the influence of narcotics. It is my opinion, 


however, that he is well enough in control of his faculties to be 
able to understand the proceedings against him, to assist in his 
own defense, and to plead to the charges pending against him. It 
is my further opinion that he will soon begin to suffer from 
symptoms of withdrawal from drugs, and that these symptoms will 
reach their maximum in about twenty-four hours. | From a medical 
viewpoint, therefore, he should be admitted to a hospital for treat- 
ment during this withdrawal period. 
Following this certification, further assume that the Court asked and 
received the following answers to the questions I will now read to you: 
"Mr. Coates, your counsel has explained to /you what this 
is about, has he? 
"Answer: Yes, sir. 
"Are you fully familiar with what you are pleading guilty 
to, is that right? 
"Yes, sir. 
"And the doctor has been over you today andjhe says that you 
have had some narcotics, but that he thinks you know perfectly 
well what you are doing, you do? 
"Yes, sir. 
"You understand everything that is going on? 
"Yes, sir. 
"And you are, therefore, pleading guilty to count nine 
which charges you with violation of the narcotic laws because you 
are guilty and for no other reason whatever? 
"Yes, sir." 
Now, doctor, assuming all the facts that I have just read to you, as well 
as, if you would, your observation this morning in the courtroom of the 
defendant and the defendant's answers, do you have an opinion, based on 
reasonable certainty, and from a medical and psychiatric point of view, 
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as to the mental state of the defendant at the time he pleaded guilty? 

THE COURT: |Just a moment. I think that your hypothetical ques- 
tion was proper until you brought in his observations of today. We 
are interested in a certain day in--what is it--1957? 

MR. MEDVENE: Yes, sir. 

THE COURT: |I would suggest that you omit that last provision of 
your hypothesis as to the doctor's observations of the man today. After 
all, you know that the Court has to determine whether the defendant when 
he was on the witness stand was telling the truth or not. 

MR. MEDVENE: Yes, sir. 

THE COURT: | That is the reason that I watched his demeanor very 
carefully, as I do all witnesses. 

MR. MEDVENE: Yes, Your Honor. 

THE COURT: A witness's demeanor and the inference to be drawn 
therefrom is to be drawn by the trier of the facts, and is not subject 
matter for expert testimony. 

MR. MEDVENE: Yes, Your Honor. 

Q. (By Mr. Medvene) Doctor, if you would, please assume the 


question, as I stated it, but exclude any feelings or impressions you got 


from your observation of the man in the courtroom today. 

Do you have an opinion as to the answer to my question? A. Yes, 
I have an opinion that the man at the time must have had much more than 
his usual dose, and that he would have the symptoms, that is lethargy, 
somewhat confused, his mentation would not be as well as it usually is, 
and he would be suggestible. 

MR. MEDVENE: Thank you very much, Dr. Kolb. 

THE COURT: Any cross-examination? 

MR. ALTSHULER: Yes, Your Honor. 

CROSS-EXAMINATION 
BY MR. ALTSHULER: 

Q. Are you stating, doctor, that this hypothetical defendant would 
be unable to enter a voluntary and intelligent plea of guilty to a criminal 
charge? A. I'm merely saying that he waild probably not know what 
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he was doing and not remember it afterwards. 

THE COURT: You say he would not remember it afterwards. That 
is a different matter from realizing what he was doing at the time he 
did it, is it not? 

THE WITNESS: I think not. 

THE COURT: Because he did not remember on the witness stand 
some things that happened in 1957. I do not know whether that was poor 
memory or whether that was pretense. Before this hearing is over, I 
will make up my mind. 

THE WITNESS: I would say. 

THE COURT: For that reason, I would like to disassociate the 
two aspects. 

THE WITNESS: I would say that at the time he gave) the testimony, 
if he had an excessive dose, as stated he did have, that he would not be 
responsible. 

THE COURT: What do you mean by, "he would not be respon- 
sible,’ doctor? 

THE WITNESS: His mentation would not be good. His thinking 

processes would be somewhat confused and he would be very sug- 
gestible. 

THE COURT: Of course, we only have his testimony, haven't we, 
that he took an overdose? Is there any other proof that he took more 
than his normal dose that morning or the night before? 

MR. MEDVENE: No, there isn't, Your Honor. 

THE COURT: Beg pardon? 

MR. MEDVENE: There isn't, Your Honor, but I understand that 
the Government has not asserted that he hadn't taken more than his 
normal dosage. 

THE COURT: The Government does not have to assert anything. 
The burden of proof is on the moving party, and, of course, if I believed 
the defendant, I would accept that statement. If I do not believe him, or 
have reason to doubt his credibility, I would not accept it. 

MR. MEDVENE: We do, if I might impose on the Court one second 
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more, have some other evidence that the man took more than his 
normal dosage. The other evidence is Dr. Kolb's statement that it is 
virtually impossible to tell if a man hasn't exceeded his tolerance. 

THE COURT: You are speaking about something else, another 
matter. All I asked was whether there was any evidence in the case 
beyond the moving party's own testimony that he took an overdose? 

MR. ALTSHULER: We have contrary testimony. 

THE COURT: Very well. 

Q. (By Mr. Altshuler) Doctor, then I take it that your opinion is 
based on accepting as true every fact given to you in this long hypo- 
thetical question? A. That's right. 

Q. Now, if some of those facts turned out to be untrue, then your 
opinion would be different? A. If the man did not have a dose beyond 
his normal dose, it would not be possible to tell anything about him. 

Q. Now, you had, as an accepted fact, in the hypothetical question, 
an examination by a psychiatrist made on the particular day when the 
defendant pleaded guilty. 

That psychiatric examination and report shows a conclusion, not 
only that the man was mildly under the influence of narcotics, but that he 
was fully able to understand intelligently and voluntarily enter a plea of 
guilty. 

Now, how can you accept that conclusion as part of your opinion 
and then come out with the answer that this man was confused and 
lethargic? A. I would explain it this way: If the psychiatrist who 
examined him could see that his mentality was different, could see that 


he was under the influence of narcotics, it definitely proves to me that 


he had more than the usual dose. 
Q. Now, does it make any difference whether it is a little bit more 
oralot more? A. A little bit more wouldn't make much dif- 
ference. If I might explain what I mean: Say a fellow takes five grains 
a day in four different doses; if he should take that five grains a day in 
one dose, he would have a condition of confusion, coordination and high 
susceptibility. 
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Q. Now, if he were taking ten to fifteen capsules a day, then he 
suddenly went to over thirty, would that be considered a little bit more 


oralot more? A. Well, if he took those thirty all at 
would be considered very much more. 


one dose, it 


Q. What if he took it between 5:00 -in the morning and let's say, 
9:00 or 9:15 in the morning? A. That would be a great deal more. 
Q. Would it be likely to result in any other signs besides just 


mildly under the influence? A. No. 


Q. Would he have any withdrawal symptoms? A, 


Not then. 


Q. When would the withdrawal symptoms-- A. Well, the 
withdrawal symptoms, if he were well addicted, would begin about eight 


hours afterwards; be very severe in twenty-four hours. 


Q. In the case we have just discussed, where a man takes ten to 
fifteen capsules a day, and then suddenly, between the hours of 5:00 and 
9:15, he takes thirty capsules, would he have within twenty-four 


hours severe narcotic withdrawals? A. He would. 


Q. When you say "withdrawal symptoms," how would they show up 


physically? A. The man, for instance, he has tremens, sometimes he 


gets gooseflesh, might vomit. 


Q. Would he be able to eat? A. Yes, he would be able to eat. 
THE COURT: Would the withdrawal symptoms affect the addict's 


mental processes? 
THE WITNESS: Makes him a little anxious and wor 
thinking processes would not be disturbed. 


ried; his ordinary 


THE COURT: His ordinary thinking processes would not be dis- 


turbed? 
THE WITNESS: Not on withdrawal, no. 
Q. (By Mr. Altshuler) Then I understand that he 


would have to 


have severe withdrawal if the situation I just gave you were true? A. If 
he were well addicted. Of course, there is one thing to be considered-- 


if I may-- 


Q. Certainly. A. These days addicts get so little narcotics, 
they are cheated so often, with the delusion that they think they've got a 
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stronger habit than they have. 

Q. That was another question I was going to ask, and you an- 
ticipated me. 

Is there any way of telling when an addict or any person who says, 
"I took thirty capsules of some narcotic drug,"' is there any way for you 
to tell from that statement what the strength of those capsules are? 
A. No, there is no way to tell. 

Q. Doctor, pursuing the hypothetical situation a little bit further: 

Aman, this same defendant, pleaded guilty to a: criminal charge 
about 2:00 o'clock in the afternoon, after having given this history of 
using drugs during the early part of the day, and then 7:40 in the evening, 
the same evening, he is admitted to a hospital and the intern examining 
him, intern’s report is that everything was normal, bed rest and regular 
diet was ordered, no medication prescribed, there is a notation that the 
man is an addict, that the defendant stated he took three to six capsules 
a day, that he had no complaint at the moment, and that the nurse's 
report the following morning shows that the defendant slept well at long 
intervals and was resting in bed, and was discharged in the evening of 
that day--in other words the following day, would that support the prior 
opinion that you stated that this man had exceeded his tolerance by a 
great deal? A. Yes. 

THE COURT: Just a moment. Just a moment, doctor. 

MR. MEDVENE: If the Court please. If the Court please, the 


hypothetical case takes into account facts that have not been put into 


evidence as yet. 

THE COURT: That was true of your own question also. Objection 
overruled. 

Moreover, this is cross-examination. On cross-examination it is 
proper to test the testimony of an expert by suggesting hypotheses as to 
possibilities that have not been proved. 

You may answer. 

THE WITNESS: My answer to the question: If this man had not 
had withdrawal symptoms any time during that night, it proves that he 
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was very little addicted to narcotics, he was not very dependent upon it. 

Therefore, if he did take a big dose that morning, as stated, he 

would be more irresponsible because of the big dose. 
Q. (By Mr. Altshuler) In the hypothetical question, it was stated 

that the examining doctor, on the day of the plea of guilty, stated that the 

defendant was mildly under the influence of narcotics. 


Now, can you tell from that statement on what that doctor's opinion 
was based? What he meant by "mildly under the influence?" A. Well, 
if his opinion was based on the fact that he could see something about the 


mentality of that man, he was high or something, I would say that 
was proof positive that the man had taken a larger dose than usual. 

As I said before, if a man takes his ordinary, normal dose, I 
defy anybody to tell it from any mental state he's in. 

Q. From the words, "mildly under the influence, \' can you tell 
what the basis of that doctor's observations were? A. |Well, of course, 
if a man tells him he's taken a dose, he could say he is mildly under the 
influence. I inferred from it that the doctor saw something about his 
mental attitude. 

Q. Then you brought out something else? A. Yes, sir. 

MR. ALTSHULER: Ihave no further questions. 

THE COURT: Any redirect examination? 

MR. MEDVENE: I have nothing further. 

THE COURT: You may step down. Thank you, doctor. 

(The witness stepped down. ) 

MR. COOLEY: Your Honor, that is our case. 

THE COURT: Thank you, Mr. Cooley. Thank you, Mr. Medvene. 
Mr. Altshuler. 

Thereupon 

H. CLIFFORD ALLDER 

called as a witness in behalf of the Government, being first duly sworn, 


was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. ALTSHULER: 
Q. For the record, Mr. Allder, would you state your full name? 
A. Harry Clifford Alider. 
Q. And you are an officer of this Court, a member of the bar? 


A. Tam. 

Q. For how long, Mr. Alider? A. Thirty years. 

Q. And you have practiced mostly in criminal law? A. That is 
correct. 

Q. Did you also represent, as retained counsel, the defendant, 
Mr. Coates, who is seated here at counsel table today? A. I did. 

Q. And that was in Criminal Case Number 992-56, in which he 
was charged in a three-count indictment with narcotic’ violations? 

A. That is correct. 

Q. And do you recall that on January 8th of 1956, that Mr. Coates 
came into Court before then Chief Judge Laws and entered a plea of 
guilty to one count of the narcotic violations? A. I remember that; the 
date is only by refreshing my memory. 

Q. Can you tell us at this time just how Mr. Coates happened to 
enter that plea of guilty? 

THE WITNESS: Your Honor, I would first like to have the defendant 
waive the question of privilege so I may talk freely. 

THE COURT: Yes. The Court has always ruled as follows in 
these matters: 

That when a client testifies concerning what transpired between 
him and his counsel, he thereby automatically waives the privilege. 

So I will rule that the privilege has been waived. 

THE WITNESS: I felt that way myself, Your Honor, as far as the 
things he's talked about, but I desire to talk about other dates and other 
incidents prior to this, so that the Court-- 

THE COURT: Well, the privilege is waived in toto. 

THE WITNESS: Thank you, Your Honor. What was the question? 

Q. (By Mr. Altshuler) Would you tell us how it happened that you 
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came into Court on January 8, and Mr. Coates came to enter a plea of 
guilty to one count of the indictment? A. Well, I would like to go back 
to the beginning. 
THE COURT: Yes, you may answer in your own way. A. (con- 
tinued) A friend of Mr. Coates called me, and asked me if he could 
bring this man in to talk to me concerning the trouble he was in. 
So he had been arrested, of course, at that time. The matter was pending 
in front of the United States Commissioner. So the man|came in, and we 
had a discussion concerning his case. And in his matter, as in all mat- 
ters, one of the principal things to determine is whether the case is for 
trial, or whether it's such a case that you want to dispose of it by a plea. 
From the very beginning, his case was one he said he wanted to 
dispose of with a plea, he was guilty, and allI could do for him was 
the best that could be done under the circumstances. 
Thereafter, we had a hearing in front of the United States Com- 
missioner, at which time a young narcotic agent, as I recall, of the 
Federal Government, testified concerning the transaction involved about 


buying narcotics from him, and they had a chemical report there, 
showing what they had gotten was a narcotic. And, in all fairness to him, 


the reason for discussing what his situation was, whether it would be a 
trial or plea of guilty, was so I could intelligently quote him a fee. And 
the fee I charged him was predicated upon the fact that only consisted of 
a hearing in front of the United States Commissioner, if/held for action 
of the grand jury, that the matter, when it came up, would be disposed of 
with a plea. 
As I recall--this is without refreshing my mind concerning any- 
thing--his case was first set for trial after indictment in December, 
and he requested me, if it were possible, because of his past experience 
with law violations, to have the case continued until after Christmas so 
that he might be with his family or friends during Christmas time. I 
discussed this matter with Mr. Stevas who had the case,| and this case 
has remained in my mind, because it was something a little unusual-- 
THE COURT: By Mr. Stevas, you refer to the Assistant United 
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States Attorney ? 

THE WITNESS: Yes, Your Honor; that was his case. 

A. (continued) He decided, in answer to my request, that since this 
was one transaction, and peculiar, different than the other statutes, in 


that one act can constitute three violations of the narcotic statute, 
that he felt that a plea to one of the three counts would be acceptable to 
the Government, and that he would so suggest to the Judge at the time the 


case came up for trial. 

This was discussed with the defendant and his friend on several 
occasions, and it was agreed upon that that was a break--I think was his 
language--as far as he was concerned. So with that understanding, and, 
as I recall, it was even stated to the Court at the time the application 
for continuance was made, that the case would be disposed of without a 
trial when it was reached in January. And it was continued until January 8, 
as I now know the date from looking at the Court of Appeals’ decision. 

On the morning of January 8, he came to my office. Either his 
friend was with him or his friend had called me, because the friend told 
me about his having used narcotics that morning. In my opinion, as I 
talked to him, before we came over here to the court house to answer the 
9:30 call, he appeared to be a person who was under the influence to a 
slight degree of something. I couldn't detect any odor of alcohol on his 
breath. So, therefore, I was positive that it was narcotics. But I don't 
think that he was under the effect of it any more than just to have gotten 
a little acceleration, so to speak, like you would if you had taken two or 
three highbalis if you were a drinking person instead of an addict. In 
other words, the difference in his attitude was, knowing, as I had ex- 
plained to him, because of his record that the minute he entered a plea 
of guilty, he would be committed, and would remain in jail until the time 
of sentence. He didn't seem, as I have seen so many others, depressed 
under that circumstance. That was another reason why I believed that 
he was under the influence, and I came to the conclusion that he knew 
what he was doing, | and that he had done this deliberately so that it would 
be less painful to him. So we appeared in front of the Judge, and he 


39 


appeared there with me in the morning--the same as you are standing 
there, he was standing beside me--and I told Chief Judge Laws that in 
my opinion the man was under the influence of narcotics, but not suf- 
ficiently so that he didn't know what he was doing, |and that we had 
been over the matter many times--I don't recall whether I told the Judge 
that or not, I may not have--the transcript heading doesn't indicate it. 
But we had been over it many times; we had the benefit of the hearing be- 
fore theUnited States Commissioner, and he was doing what he intended 
to do the whole time; that I was in a quandary because I had never stood 
in front of a Judge with a person that I knew to be under the influence of 
narcotics and have him do anything. So the Judge said,| "This is some- 
thing unusual as far as I'm concerned." And he said, "I think what 'ul 
do is call upon Dr. Griffin who is here in the building to/examine him to 
see if he is in fit condition to enter a plea of guilty." He asked me to 
take him to see Dr. Griffin, and, I recall, his office was on the sixth 
floor on the west side of the building. I took him there and left him with 
the doctor to make the examination. I then received a call to be back in 
Court at 1:45 in the afternoon; the doctor completed his examination, and 
the Judge would dispose of the matter at that time. 
I appeared back in front of the Judge at 1:45. He read the doctor's 


report, and then accepted the plea of guilty after interrogating the de- 
fendant. 
My recollection is he didn't come up for sentence until approxi- 


mately two months later. I saw him on one or two occasions between the 
time of entering the plea and the time of sentence. | At no time, 
either the once or twice I saw him, did he give any indication of being 
under the influence of anything, and not understanding what he had done 
in entering the plea of guilty and what to expect at the time of sentence. 
In addition to that, after sentence--and he was asked at the time 
of sentence if he had anything to add to what I was permitted to say-- 
either he wrote me a letter or he had his friend make a request of me, 
since he had received a long term in prison, and, as he understood the 
law, it was mandatory, he would like to study some things, and some of 
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it was concerning narcotics and so on. I went over to police headquarters 
and talked to the captain in charge of the Narcotic Squad, and he gave me 
some literature, and I either took it to the jail, I don't recall, or mailed 
it to him--anyhow, I saw that he got it. There wasn't any doubt in my 
mind at any time that he knew exactly what he was doing, which was 
exactly what he intended to do from the first time I talked to him. 

Q. At any time subsequent to the time he entered that plea of guilty, 
did he indicate to you in any way whatsoever that he did not realize what 
he was doing when he pleaded guilty on January 8? A. He did not and has 
not until this day. First I knew about it was when this Court of Appeals 
decision came down, and I read it. 

MR. ALTSHULER: I have no further questions. 

THE COURT: Any cross-examination? 

CROSS-EXAMINATION 
BY MR. COOLEY: 

Q. Mr. Alider, when was it the first time that the defendant in- 
dicated to you that he wanted to plead guilty to the charge? A. Well, I 
can't say that he indicated he wanted to plead guilty to the charge that 
he eventually pled to, because he had not been indicted. But the very 
first time I talked to him after reviewing the facts with him, and, as I 
recall, contacting the authorities to say what they had to say from their 
side of the matter, after having advantage of that, I then asked him what 
he wanted to do, because I could not intelligently quote him a fee until I 
did, and also, the friend of his is the one who paid the fee, because he 
said this man was not able to pay, and that he wouldn't be able to pay 
an exorbitant fee or any fee which would be one for a lengthy trial of any 
sort in a serious case like narcotic matters. In other words, he could 


pay 2 nominal fee,| and that was all he could do for this friend of his. 

He was told that day the facts, and he decided that was what he 
wanted to do. There was never any discussion of doing anything else. 

Q. Mr. Alider, did you discuss any defenses he might raise at 
the time of actually going to trial? A. As I recall the facts, relying 

entirely on memory, I have not asked the law enforcement officers 
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of Mr. Altshuler to tell me what the statement of facts showed, or 
anything, there was no question of search and seizure inthis matter. It 
was a transaction that occurred by arrangement after several me etings 
between he and the agent, and it happened on the street.| There was no 
question of entrapment. 

Q. That's the question I wanted-- A. Only two defenses that 
could be possible in a case like this, other than, of course, if he was not 
the man, that the narcotics agents bought from some other person. 

Q. Mr. Allder, on that particular morning, what time did the 


defendant Coates arrive at your office? A. I couldn't tell you that 


except to say this: My practice is such that Iam in my office as a rule 
a quarter of nine. I know he was there long enough to talk to me and still 
be in Court by 9:30. So I know he was there somewhere between a quarter 
of nine and 9:00 o'clock. 
Q. Do you recall the first time that you talked to the defendant 
Coates in your office on January 8, 1957, that he was under narcotics, 
or was it because his friend said he was? Was it your observation 
initially? A. I was told he was under the influence, before I made 
observation or interrogation. 
Q. At the time you interrogated him, did you go over the fact that 
that particular morning that he was going to plead to one |count, and the 
Government would drop the other two counts? A. That is correct. We 
had been over that before. This wasn't the first time. We discussed that 
back in December. It had been discussed and agreed upon that that's 
what he wanted. The only request he made of me that morning of Janu- 
ary 8 was: "Would you please ask the Judge if I can be ordered to a 
hospital. I want to be in a hospital." And he said, "That's all I want 
to do, plead guilty and be put in a hospital." 
I think that the transcript will show that is what I request of the 
Judge before he ordered the examination. 
Q. In your opinion, Mr. Allder, I have the transcript here--you 
made a statement that he had been using drugs--you don't have any 
opinion as to whether it was excessive or little--just your observation 
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that he had been using drugs, is that correct? A. That is correct. I 
thought he had been using them having seen other people who had used 
drugs in various degrees of loss of words. In other words, the different 
degrees they are affected by them. I thought he was affected in a very 
mild manner by them, but he was a little too cheerful to be facing what 

he was facing going over there that morning. I could not detect any odor 

of alcohol on him. Had I detected that, I would have assumed he had 

been drinking instead of using narcotics, as he told me he had. 

Q. Mr. Alider, on that particular morning in your office, did you-- 
you didn't go over any further facts in the case, except as far as you have 
already testified to, the plea and the fact that you would try to get him to 
a hospital, from your recollection? A. No, I don't. 

Q. Now, you were over here at the call at 9:30 before the late 
Judge Laws. At that time was he in the courtroom? A. My recollection 
is he stood at the rostrum--just like you are now, I did--he stood be- 
side me. 

Q. And at that time did he appear to be in the same condition that 
he was when he was at your office fifteen or twenty minutes prior? 

A. That is correct. 

Q. Did you accompany the defendant to the examination of Dr. 

Griffin? A. I did. 


Q. Were you there at the time that the examination transpired? 


A. I was not. 

Q. Did youjhave any conversation with the defendant after Dr. 
Griffin had discharged him? A. I had another conversation with him 

prior to 1:45 when we appeared in front of Judge Laws. That is 
correct. 

Q. Did you notice at that time whether there was any variance in 
his condition as far as narcotics were concerned, subjectively? A. I 
saw nothing about his manner whatsoever to indicate that he was under 
the influence of anything at that time. I was satisfied in my mind that 
whatever he had had that morning, in my opinion, as a layman, I am not 
an expert, that he was completely over it, whatever it! was. 
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THE COURT: Mr. Allder, if I may interject a question: 

Have you had sufficient contact with these cases--I)/presume you 
have--to be able to detect whether he was suffering from|a withdrawal, 
withdrawal symptoms, at the time of the 1:45 hearing? 

THE WITNESS: He didn't appear to me to be, Your Honor. He 
gave no indication of any illness, any pains or any complaints what- 
soever in that respect. 

Q. (By Mr. Cooley) Just so there will be no misunderstanding, 
Mr. Allder, in other words, his condition hadn't varied from the time 
you saw him in the morning until the time Dr. Griffin had discharged 
him-- <A. No, I thought his condition had improved as/far as what 
effect the narcotics had had upon him in the morning. He appeared ina 

more quiet mood, and didn't seem like anything was affecting him 
at that time. 

Q. Now, I believe you testified that you had a conversation with 
him after you left the office of Dr. Griffin. 

Would you be so kind as to narrate that conversation you had with 
the defendant? A. My recollection, going back three years, is that I 
didn't see him again until a short time before 1:45--maybe 1:30. I met 
him outside the courtroom, and I asked him what sort of examination 
the doctor had given him, what the doctor had said. He told me the doc- 


tor hadn't told him anything as far as any conclusion was| concerned, but 


he said he had put some oil or something on him, and he|/had asked him 
some questions. I asked him how he felt then. He said./|"I feel better 
than I did this morning."' I said, 'Well, maybe the Judge, depending on 
the doctor's report, will accept your plea this afternoon,| and then you'll 
be committed and maybe they will put you in the hospital|and see that you 
get treatment." 
Q. And that was the last conversation you had with him except his 
answers to the Court in response to questions about understanding the 
nature of the act, that he wanted to enter a plea of guilty? A. The last 
conversation I had with him before the plea was entered? 
Q. That is correct? A. I had other conversations with him, 


44 


several after that. 

Q. I'm just narrating that one-- 

THE COURT: Just a moment. 

MR. COOLEY: That is all I am interested in actually, Your 
Honor. 

THE COURT: What was the first conversation you had with him 
after entering the plea? When did that take place? | 

THE WITNESS: My recollection is, Your Honor, I saw him once 
or twice at the D.C. jail between the entry of his plea and the time he 
came up for sentence. 

THE COURT: Do you know what transpired at those conversations? 
What those conversations consisted of? 

THE WITNESS: My recollection is, Your Honor, that was more 
concerning the literature he wanted to read while he was--knowing he 
was going to stay in jail--there was never any conversation about his 
not knowing what had happened, because he asked me when his case was 
coming up for sentence. 

Q. (By Mr. Cooley) Mr. Allder, I just want to ask you one more 
question: 

There has been some mention in the record as far as the defendant's 
motion, and that is entrapment: Did you ever explain anything to the 


defendant as far as the defense of entrapment, or did you feel that that 


defense was not warranted in this case? A. Ihave no recollec- 
tion of discussing entrapment with him. This matter started with me by 
him telling me the truth from the very beginning. He didn't tell me anything 
about entrapment. It's not for me to suggest defenses to any defendant. 

THE COURT: I would like to apprise counsel of this: As, of 
course, counsel knows, the motion in this case is in handwriting--I do 
not know whether it is the defendant's handwriting or some other in- 
mate's handwriting--but it is signed by the defendant. It relates the 
transaction with a great deal of particularity and in great detail, and the 
Court would rule, as a matter of law, on the facts stated in the motion, 
that there is no defense of entrapment. On those facts, if the case had 
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come to trial, the Court would not have submitted the issue of entrap- 
ment to a jury. 

MR. COOLEY: That's all, Your Honor. 

MR. ALTSHULER: Nothing further for this witness. 

THE COURT: Thank you, Mr. Allder. The Court dislikes to see 
members of the bar put to the burden that you have been put under. The 
Court feels that it is an unjust burden; but, on the other hand, you have 
been very helpful to the Court, and the Court wishes to thank you. 

THE WITNESS: Thank you, Your Honor. May I be excused? 

THE COURT: Yes, indeed. 

(Witness excused. ) 

THE COURT: You may proceed, Mr. Altshuler. 

Thereupon 
DR. THOMAS E. GRIFFIN 
called as a witness in behalf of the Government, being first duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ALTSHULER: 

Q. Will you state your name for the record, doctor? A. Thomas 
E. Griffin. 

Q. And were you Chief of the Legal Psychiatric Services of this 
Court until very recently? A. Yes, sir. Legal Psychiatric Services 
Division of the D.C. Department of Public Health, which serves this 
Court. I was chief of that division until January 1st, 1960. 

Q. And how long did you hold that position, doctor? A. From 
October 1954 until January 1st, 1960. 

THE COURT: What is your present occupation? 

THE WITNESS: At present, Your Honor, I am consultant to the 
Legal Psychiatric Services Division. I have stopped my|work as chief 
for health reasons, Your Honor. 

THE COURT: You may proceed. 

Q. (By Mr. Altshuler) In your position as chief of that service, 


did you have occasion to come in contact-- 
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THE COURT: Before that, I think that we ought to establish on 
the record that the witness is a physician and a psychiatrist. 

Q (By Mr. Altshuler) Your specialty is psychiatry, doctor? 

A. Yes. | 

THE COURT: You are a physician? 

THE WITNESS: I am a physician; yes, Your Honor. 

THE COURT: Specializing in psychiatry? 

THE WITNESS: That is right, Your Honor. 

THE COURT: Thank you. We all know that, but I think that the 
record should show it. 

MR. ALTSHULER: Thank you. 

Q. (By Mr. Altshuler) And as Chief Psychiatrist in charge of 
the Legal Psychiatric Services, did you have occasion to come in con- 
tact with drug users? A. Yes. I was directed to examine drug users 
who have been released from the hospital, mostly from the Public Health 
Service Hospital at Lexington, Kentucky, for a period of two years after 
their release for periodic examinations. 

sd * * * 

Q. (By Mr. Altshuler) On January 8, Doctor, of 1958, did you 
have occasion to examine a William Coates, the defendant in a criminal 
case, 992-56? A. Yes, I did. 

Q. And do you recall the circumstances of that examination? 

A. (consulting papers.) I can't say about the criminal case number, 
but I saw William Coates on January 8, 1957. 

Q. Is he the same William Coates seated at counsel table this 
morning? A. Yes, sir. 

Q. Will you tell us to the best of your recollection what examina- 
tions you made and how you arrived at your conclusions? A. Well, as 
I understood it, he was referred by the Court for an examination to de- 
termine whether he was able to understand the proceedings against him, 
and to assist properly in his own defense. And so I talked to him re- 
garding his understanding of the proceedings against him, and what he 
intended to do. . 
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Q. Would you relate to us as much of that conversation as you 
can? A. He said that he was charged with a violation of the narcotic 
act; that he thought this was sale and he--just sale and he guessed also 
possession--he said there were three counts against him, so, therefore, 

he guesses it was sale, possession and transporting. He said that 
he wanted to get into a hospital. I asked him what hospital, and he said 


Gallinger. 
MR. MEDVENE: Excuse me. I wonder if the record could show 
that the witness is reading from notes? 
THE COURT: The record need not so show. A witness has a 
right to refresh his recollection, especially a medical witness. 
You may proceed, doctor. Ido not know that he is reading from 


his notes. He did not appear to be reading from his notes. 

MR. MEDVENE: He appeared-- 

THE COURT: Justa moment. You may resume your seat. You 
may proceed, doctor. 

THE WITNESS: Yes. 

THE COURT: Proceed in your own way. 

THE WITNESS: Yes, Your Honor. He said that he wanted to go 
to a hospital for a cure. He said that he had a habit, and I asked him 
how long; and he said for two years, ever since he got out of trouble. 
And I asked him what was the trouble for, and he said narcotics; and I 
said was that also sale and possession; he said, "No, sir; aiding and 
abetting."" And he said that he got six years. He said that he got six 
years. He said that he had been using heroin--in his words, "blowing it 
and skinning it, "--which I took to mean inhaling and injecting under his 

skin. And he said that he took fifty or sixty capsules a day, more 
than that, he guessed. I asked him how much did this cost, and he said 
that the--he said, ''The way I get mine, it costs seventy-five cents to a 
dollar a capsule." I asked him why didn't he, and he said he always 
bought his wholesale. 

THE COURT: He always did what? 

THE WITNESS: Bought his wholesale. 
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THE COURT: Yes. 

A. (continued) And he said that the daily cost was close to fifty 
dollars aday. Iasked him about abscesses. He said he didn't get ab- 
scesses, because that is from dirty needles and things. He said he always 
had his own outfit and kept it clean. I asked him about boiling it, and he 
said, ''No,'"' that he usually keeps it in alcohol. He said that his last 
dose was that morning around about a quarter after nine. So I asked him 
about the--more about the proceedings, and what he intended to do, and 
he said that he was going to plead guilty and ask the Judge to send him to 
a hospital. And I asked him to tell me more about that. He said what he 
would like to do is to stay at Gallinger until he gets all right, and then 
do his time at Lorton, because he told me, he has a wife and child, and 
if he gets sent all the way down to Kentucky, they wouldn't be able to 
visit him. 

THE COURT: Doctor, if I may interrupt you, I think that we will 
take our luncheon recess at this time. 

(Accordingly, at 12:28 p.m., the Court recessed. ) 

AFTERNOON SESSION 
(The Court reconvened at 1:49 p.m.) 
THE COURT: Proceed with the matter on trial. Gentlemen, may 


I remind you of the fact that the Court of Appeals has suggested that 
a half hour's hearing would be sufficient. We have been at this matter 
for an hour and a quarter. Let's move along. I have other matters 


waiting. 

Exactly an hour and a quarter, because we started at 11:00 o'clock, 
and we had our recess at 11:15, as usual. 

Are you almost through, Mr. Altshuler? 

MR. ALTSHULER: Yes, Your Honor; the doctor was just finishing 
whatthe defendant had told him. 

THE COURT: Very well. I am not trying to rush either side, but 
I just want to expedite matters without sacrificing anybody's rights. 

Thereupon 


64 


49 
DR. THOMAS E. GRIFFIN 


resumed the witness stand, and further testified as follows: 


DIRECT EXAMINATION 
BY MR. ALTSHULER: (continued) 


Q. Doctor, would you finish your conversation with the defendant 
on the day just before he pleaded guilty. You had reached the point, I 
think, where the defendant told you that he wanted to plead guilty because 
he wanted to get in the hospital; he had a wife and children and he wanted 
to be sent up here instead of Lexington. I think that is about where you 
were. A. Thatis right. It was the same day he pleaded guilty, he 


said. 


Q. Allright. A. He said that he didn't know if he was guilty or 
not, but being as he was locked up for it before, he figured he would get 
a good deal of time, so he didn't want to take a chance on fighting it, so 
the best thing to do is to save the Government money and throw himself 


on the mercy of the Court and get the best he can of it. 


He said that he didn't actually sell any narcotics directly to the 


officer, but the police saw him give some stuff, he said, 
fellow named Parks, and then Parks gave it to the office 
Q. Is that the conversation? A. That is it. 
Q. Now, doctor, you wrote in your report that you 


to another 


re 


felt at the time 


that the man was fully competent, and that he could aid His counsel, and 
understood exactly what he was doing if he wanted to plead guilty. On 

the other hand, you also stated that he was mildly under the in- 
fluence of narcotics. On what did you base that? A. That he could 
understand the proceedings and assist counsel, I based on what I regarded 


as on actually good understanding of the proceedings and 
statement of his intention and why he intended. 
The reason that I said that he was mildly under the 


reasonable 


influence of 


narcotics was because of the history he gave me, that he had hada 


dose of narcotic drugs that morning, and also because of 
manner of speaking. 


his lethargic 


Q. Now, referring to that lethargic manner of speaking, you heard 
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the defendant testify here today. How would you define his method of 
speaking today? A. It is lethargic. 

Q. In other words, is there any difference in the way he testified 
today from the way'he talked to you on January 8, 1957? A. AsI recall, 
it was no different. 

Q. Did you observe any physical, outward physical signs on 
January 8, 1957, to show that this man had actual withdrawal symptoms, 
or was under the influence of narcotics? A. Nothing that I can recall, 
other than what I said. 

Q. In other words, you based your opinion on what the defendant 
told you he had done? A. That's right. 

THE COURT: Doctor, at what hour did you examine him? 

THE WITNESS: About 11:00 a.m., Your Honor. 

THE COURT: Now, you said, I believe, in your report that three 
or four hours hence he might show withdrawal symptoms? 

THE WITNESS: I said "soon."" That he will soon begin to suffer 
withdrawal symptoms. 

THE COURT: Well, would he have, in your opinion, suffered 
from withdrawal symptoms by 1:45 p.m. that day? 

THE WITNESS: Well, I couldn't say exactly how long, but I 
thought that perhaps by late afternoon or evening, sometime in there, 
those might begin; | but I based that statement also on the history the 
man gave me that he was using regularly what sounded like a tremendous 
amount of narcotics. 

THE COURT: If he had withdrawal symptoms at the time that he 
entered his plea, in your opinion, would that have an effect upon his 


mental processes? 

THE WITNESS: If he had withdrawal symptoms, I should think it 
would, Your Honor. 

THE COURT: In what respect? 

THE WITNESS: Because of the anxiety that goes along with with- 
drawal symptoms, and anxiety, when it becomes-- 

THE COURT: No, I am not asking the reason; I am asking in 
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what respect would it affect his mental processes? A.) Well, I think 
67 it would make a person less able to think clearly. 
THE COURT: I see. 

MR. ALTSHULER: Nathing further, Your Honor, 


CROSS-EXAMINATION 
BY MR. MEDVENE: 

Q. Dr. Griffin, what was it about the man's responses to you, or 
the man's actions, that led you to certify to the Court that the man would 
probably suffer from symptoms of withdrawal, and that these symptoms 
would reach their maximum in twenty-four hours? A. | It was the history 
he gave me that caused me to say that. 

Q. Was there anything you noticed about him, sin, or was it just 
the words he spoke to you? +A. That is right. The words that he told 
me that he was using fifty to sixty capsules per day of heroin. Now, even 
if those were considerable diluted, that would be a large daily intake of 
heroin. I thought he might have-- 

THE COURT: We are trying to expedite matters. If you could just 
confine yourself to precise questions, Mr. Medvene. 

Q. (By Mr. Medvene) Did you ask the defendant how much heroin 
or other narcotics drugs he had taken the previous week\or for two days 
before January 6? Did you ask him that question? A./ Not specifi- 

cally. 

Q. So, in other words, you do not know the amount of drugs that 
he took before he took the fifty capsules of narcotics? You don't know 
whether he took ten capsules, twenty capsules or fifty capsules? A. He 
said that is what he was taking per day. 

Q. That day or every day? A. Every day. 

Q. Was there anything about the defendant's actions that led you 
to believe that he was mildly under the influence of narcotics, aside from 
his telling you that he had taken narcotic drugs that morning? A. His 
lethargic manner of speaking. 

Q. Did youperform any chemical tests on the defendant? A. No. 

Q. How long did your examination take? A. Approximately a 
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half hour to an hour. 

THE COURT: It was adequate, was it not? 

THE WITNESS: I thought so. 

THE COURT: It was adequate? 

THE WITNESS: It was, I believe. 

THE COURT: I say, it was adequate, was it not? 

THE-WITNESS: Yes, Your Honor. 

@. (By Mr. Medvene) Is it true, doctor, that it is possible to 
tell the severity of a man's habit by the performance of a certain 

chemical test? 

THE COURT: Whether it is or not, no chemical test was per- 
formed here, so I am going to exclude this question. 

You must realize, gentlemen, that this is not a full-dress trial. I 
am only hearing a motion, and the question is merely whether or not this 


man was competent to enter his plea. 
Q. (By Mr. Medvene) Haven't studies shown, doctor, that an 


addict is more suggestible and less responsive to situational threats 
than a non-addict? A. Not that I know of. 

Q. Are you familiar with D. P. -- 

THE COURT: Oh, Iam going to exclude that kind of cross-exami- 
nation. This is not a trial. 

MR. MEDVENE: If the Court please, the Circuit Court of Appeals 
just yesterday-- 

THE COURT: I know all about that. This is just the hearing of a 
motion. It is not before a jury. 

MR. MEDVENE: This is a hearing, if the Court please, to de- 
termine-- 

THE COURT: I am excluding any cross-examination of this wit- 
ness by asking questions concerning contents of textbooks or treatises. 

MR. MEDVENE: May I ask the Court-- 

THE COURT: Beg pardon? 

MR. MEDVENE: If I might make an offer of proof of what the 
textbook-- 
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THE COURT: Proceed, please. 
MR. MEDVENE: Proceed without making an offer of proof, 
Your Honor? 
THE COURT: You cannot make an offer of proof unless you know 
what the witness is going to answer. You don't know, I|suppose. 
Suppose you repeat your question. 
MR. MEDVENE: Should I repeat the question, Your Honor? 
THE COURT: Repeat the question. 
Q. (By Mr. Medvene) Would you say, doctor, that it is an in- 
correct statement that an addict is more suggistible and less responsive 
to situational threat than a non-addict? 
THE COURT: I am going to exclude that question,| because you 
asked the doctor that, and he gave his opinion. That finishes the matter 
so far as he is concerned. 
MR. MEDVENE: May I ask the doctor, Your Honor, if Osdell is 
recognized as an authority in the field? 
THE COURT: I have ruled. Proceed with the next question. 
MR. MEDVENE: Yes, sir. 
Q. (By Mr. Medvene) Would you agree with this statement, Dr. 
Griffin, that the fact that an addict's memory and intellectual facilities-- 
THE COURT: I have excluded the question that you asked before, 
and that applies to all questions along the same line. 
MR. MEDVENE: These are questions, Your Honor, to test-- 
THE COURT: Iam not going to permit you to test this witness. 
This is not a full-dress trial. I have excluded that line of examination. 
MR. MEDVENE: I am not sure what is excluded, Your Honor. 
THE COURT: Iam not going to permit you to confront this witness 
with extracts from books and questions concerning those extracts. 
This is not a trial. If this witness was testifying as an expert, I 
would permit you to do that, because the law in this jurisdiction permits 
it; but he was called as a witness to testify, not as an expert--not to 


express expert opinions--but as to what he did, and what |conclusions he 


reached on the basis of his own examination. 
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Now, you do not argue with the Court. The Court has ruled. Go 
on to the next question, but do not ask any more questions along that 
line. 

MR. MEDVENE: If the Court please, Iam not sure what I cannot 
ask. I do not want to anger the Court. My sole reason in asking any of 

these questions is to find out--the doctor has testified that the 
defendant was fully competent to do certain things. Iam merely, in 
cross-examination, asking the doctor whether it isn't true that certain 
of the defendant's emotional responses might not be really-- 

THE COURT: You may ask him about that, but do not confront him 
with extracts from books. 

Q. (By Mr. Medvene) Doesn't an addict at times accuse himself 
of the most heinous crimes, even if he didn't commit them, because of 
his mental state, because of his emotional outlook, because of his self- 
destructive bent? 

THE COURT: I am going to exclude that as irrelevant. Mr. Med- 
vene, you have read the motion, I presume, filed by the defendant? 

MR. MEDVENE: I have read the motion, Your Honor. 

THE COURT: I am going to accept that statement of facts as con- 
tained in the motion. Certainly, when he wrote that motion, there is no 
contention that he was under the influence of narcotics, and in that 
motion he states in detail how he delivered narcotics to the informer who, 
in turn, delivered them to the officer. 

MR. MEDVENE: If the Court please, that goes to the man's guilt 
or innocence of the crime which, I submit, isn't before the Court right 
now. 

THE COURT: It is very important, because we have to determine 

whether there is any manifest injustice. 

MR. MEDVENE: If the Court please, the defendant's contention 


is, in the alternative, one, that there was a deprivation of the individual's 
Constitutional rights. 

THE COURT: What Constitutional right? 

MR. MEDVENE: The voluntariness, that his admission was not 


voluntary. 
THE COURT: Do you contend that the admissions) contained in this 


motion are not voluntary? If you do, I will deny the motion. 
MR. MEDVENE: That the admissions contained in the motion are 
not voluntary? I don't understand, Your Honor. 
THE COURT: He makes a detailed admission in his motion that he 
delivered the narcotics. 
MR. MEDVENE: Yes, Your Honor. As I understand, the hearing, 
if the Court please, -- 
THE COURT: Ihave no time to listen to argument. Proceed to 


the next question. 
Q. (By Mr. Medvene) Isn't it true, doctor, that an addict suffers 
from what you might term a self-destructive bent which|causes him to 


jeopardize his desire for freedom and security? 
THE COURT: Just answer yes or no; that will be helpful, Doctor. 
A. No, I don't think so. 
MR. MEDVENE: Your Honor, to save time, and)just so my ob- 
jection is made on the record, I am prepared to cite an authority for 
each question that I ask, and I will not do it, because I assume the Court 
does not want me to. 
THE COURT: No, no; _ this is not the type of proceeding in which 
that type of cross-examination is proper. 
MR. MEDVENE: Yes, Your Honor. 
THE COURT: This witness is a fact witness. Of course, he is an 
expert; but he is not testifying as an expert witness in the sense of giving 
opinions. He is testifying as to what he found and what he did, and that 
is factual testimony. 
MR. MEDVENE: If the Court please, -- 
THE COURT: The Court does not invite responses to its rulings. 
Now, proceed. 
MR. MEDVENE: Yes, Your Honor. 
Q. (By Mr. Medvene) Isn't it true, doctor, that apparently pur- 
poseful act requiring coordination and skill can be executed even while 
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one such as an epileptic is under psycho-motor seizure? 

MR. ALTSHULER: I think I am going to object. 

THE COURT: Objection sustained. 

MR. MEDVENE: May I ask the grounds? 

THE COURT: Objection sustained. 

MR. MEDVENE: If Your Honor please, -- 

THE COURT: | The extent of cross-examination as to credibility 
is subject to the discretion of the Court. On motions such as this, with 
a@ witness such as this doctor, who is the head of one of the Court's de- 
partments, the Court is not going to admit a lengthy cross-examination as 
to credibility. 

MR. MEDVENE: Yes, Your Honor. 

Q. (By Mr. Medvene) Isn't it true, doctor, that sleep-walkers 
can perform an apparently purposeful act while in a trance? 

MR. ALTSHULER: I object on the ground that it is not material. 

THE COURT: Sustained. 


Q, (By Mr. Medvene) Would one, doctor, under the influence of 
marcotics, manifest'in varying degrees drowsiness, lessened activity, 


and a susceptibility to suggestion? 

THE COURT: You may answer that. 

A. Under the influence of narcotics, an ordinary person might 
manifest those; but a person who is taking drugs regularly would simply 
maintain his base-line condition by taking this dose of drugs. 

Q. Even if he maintained what you call a base-line condition, isn't 
it true that that man's will to fight, that man's aggressive spirit would be 
severely lessened? 

THE COURT: |I am going to exclude that question. Whether he has 
an aggressive spirit or not is immaterial. All I have to determine is 

whether he knew what he was doing. 

MR. MEDVENE: If the Court please, whether the man has a will 
to fight, whether the man cares whether he pleads guilty or not to the 
charges is very material. 

THE COURT: All I have to decide is whether he knew what he was 


doing. 
MR. MEDVENE: Isn't it-- 
THE COURT: Don't argue with the Court after the Court has 
indicated its ruling. 
Q. (By Mr. Medvene) Isn't it true, doctor, that|the American 
Psychiatric Association characterizes drug addiction as\a type of sick- 


ness usually symptomatic of personality disorders, sometimes sympto- 
matic of organic brain diseases-- 

THE COURT: That question is excluded. We are not interested 
in what some society thinks. 

Q. (By Mr. Medvene) What do you think, doctor? 

THE COURT: That is excluded as irrelevant. Is there anything 
that you really want to ask this doctor about this case? 

MR. MEDVENE: I really want to ask this doctor everything I 
have asked him about this case, Your Honor. 

THE COURT: You have not asked a single question about this case. 
You are just wasting the Court's time. You are imposing on the Court, 
Mr. Medvene. As a matter of fact, I do not know why we need two 
counsel in a case of this kind. 

Q. (By Mr. Medvene) What is meant, doctor, by the term 
euphoria? A. Euphoria means-- 

THE COURT: Iam going to exclude that. That is a dictionary 
word. I know what the word means. I do not need any expert testimony 
on that. How much more do you have, Mr. Medvene? 

MR. MEDVENE: It won't take very long, Your Honor, if the 
witness doesn't answer any of them. 

THE COURT: Very well. 

Q. (By Mr. Medvene) Isn't it true, doctor, that 4 heroin addict 
continues the use of this drug for the euphoric excitement that it gives 
him? 

THE COURT: Iam going to exclude that as having nothing to do 
with this case. It is completely irrelevant. 

MR. MEDVENE: I suggest, Your Honor, that it is relevant, because 
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if an addict does do this, and if an addict has to increase his dosage to 
get this euphoric effect, it would be evidence in this case that the par- 
ticular defendant, in order to get the effect he desired, exceeded his 
dosage. 

THE COURT: That is too remote. I am going to exclude that. 

I think that I have heard enough, gentlemen. 

Q. (By Mr. Medvene) Isn't it true, doctor, that an individual 

minimizes the serious nature of an impending crisis when he is 
under a euphoric state? 

THE COURT:: I do not know what you mean by "euphoric state." 
Do you mean under |the influence of narcotics? There are all kinds of 
euphoric states. 

MR. MEDVENE: One can be under the influence of narcotics, if 
the Court please, and manifest-- 

THE COURT: No. Suppose you reframe your question. I will let 
you ask him if you limit it to incidents of narcotics. 

I will let you ask the question if you limit it to narcotics. 

MR. MEDVENE: Yes, Your Honor. 

Q. (By Mr. Medvene) Does an individual, doctor, under the in- 
fluence of narcotics minimize the serious nature of an impending crises? 

THE COURT: You can answer yes or na, doctor. 

A. No, not if he is taking his regular dose of narcotics. If he's 
under the influence of--if he’s not accustomed to narcotics, and he has 
a narcotic drug, then I should think that would be so. 

Q. Isn't he more pliable or suggestible? 

THE COURT: You have asked that once before. Don't repeat the 
question. 

Q. (By Mr. Medvene) How could you tell, doctor, that the man 

didn't exceed his level of tolerance? Isn't it true, doctor, that 
it is impossible to tell if an addict is imbalanced? A. Well, what you 
will see is a normal mental state. 

THE COURT: _I think that we are going too far afield. I only 
have to determine what happened here at that particular time. 
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MR. MEDVENE: Your Honor, I submit that this is very crucial, 
and at the heart of what happened. 
THE COURT: I ruled that it is not crucial, and I am excluding it, 
Mr. Medvene. 
MR. MEDVENE: Your Honor, -- 
THE COURT: I am excluding it. 
MR. MEDVENE: I do not want to cause Your Honor's wrath, but-- 
THE COURT: It is not a question of wrath. Ihave| ruled, and the 
.proper decorum of a lawyer in a courtroom is not to persist in arguing 
after the Court has ruled. 
MR. MEDVENE: Yes, Your Honor. I am afraid I didn't under- 
stand. Is it Your Honor's position that it is not material to this hearing? 
THE COURT: Judges don't take positions; they make rulings. 
MR. MEDVENE: Is it Your Honor's ruling that at this hearing it 
is not material whether the defendant exceeded or did not exceed his 
level of tolerance? 
THE COURT: That is not what I ruled. I ruled that you are asking 
too many questions that are collateral and tangential and that do not 
relate to the issues that I have to decide. I am the trier of the facts 
here, you know, as well as ruling on the law. Now, haven't you about 
exhausted your cross-examination? 
MR. MEDVENE: I think I might have about exhausted it, Your 
Honor. 
THE COURT: Beg pardon? 
MR. MEDVENE: I still have a few more questions. 
THE COURT: How many? 
MR. MEDVENE: I'd say approximately three or four. 


THE COURT: Well, you may ask three or four questions. 
Q. (By Mr. Medvene) Doctor Griffin, did you say/|that you felt 
that the defendant completely understood the proceedings in the instant 


case? A. Yes. 
Q. Did you feel that he was sufficiently able to assist in his own 
defense? A. Yes. 
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Q. Did you feel he was sufficiently able to plead to the charge? 
A. Yes. 

Q. Is there any difference, doctor-- 

THE COURT: Please don't walk up and dow; it is rather dis- 
concerting. 

MR. MEDVENE: I'm sorry, Your Honor. 

Q. (By Mr. Medvene) What is the standard, doctor, that you apply 
to test whether a man is in a well enough mental state to aid in his own 
defense, to aid in the participation of his own defense? A. If he can 
discuss with me the nature of the proceedings against him and he shows an 
understanding of those proceedings, and if he speaks reasonably about 
what he is doing in his defense, and what he intends to do, that seems to 
me grounds to make an opinion that he is able to understand and able to 
assist properly. 

Q. Isee. Doctor Griffin, would the same answer hold true, or 
would there be any addition to the question: What is the standard of 
competence a man has to meet in order to be able to plead guilty toa 
particular charge? A. I don't determine standards of competency. The 
Court determines that. The Court asks me is the man able to under- 
stand the proceedings. 

Q. If the doctor pleases, in the doctor's certification, he certified: 
It is my opinion that he is well enough in control of his facilities to plead 
to the charges pending against him. 

THE COURT: What is your question? 

Q. (By Mr. Medvene) Well, first my question is, does the doctor 
want to withdraw that part of his certification? A. No. 

Q. Could the doctor tell me the difference, if any, in the com- 
petence needed to plead guilty as opposed to the competence to assist one 
in trial? Is there any difference as you look at it? Do:you have to be as 
competent to do one as the other? A. I -- you see, this term, "com- 
petent, "’ -- 

THE COURT: I think the Court will determine that. The doctor 


determines--and he expressed the opinion--that the person understood 
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what he was doing, that he understood what the proceedings were about 
and that he could intelligently confer with his counsel. Was that your 
opinion? 
THE WITNESS: Yes, Your Honor. 
THE COURT: The Court will determine whether or |not that is 
sufficient to justify the acceptance of a plea. 


Q. (By Mr. Medvene) May I use the words you use, doctor--you 


used the words, "control of his facilities.'' Did you imply any differ- 
ence from standard when you used the words, "control of his facilities, " 
to the situation where you said he could assist in his own defense, as 
opposed to the situation where you said he could plead to the charges 
against him? 
THE COURT: I told you what my position on that was. Don't 
discuss that subject any more. 
MR. MEDVENE: If the Court please, I missed that; Could the 
Court please repeat that interpretation. 
THE COURT: I say that I think that we have exhausted this question 
of the difference between competency to plead and competency to par- 
ticipate in one's own defense. 
MR. MEDVENE: If the Court please, the words J am using are 
the psychiatrist's own-- 
THE COURT: Just a moment. 
MR. MEDVENE: I'm just trying to find out-- 
THE COURT: Just a moment. I said that we have exhausted that 
line of inquiry. 
MR. MEDVENE: If the Court please, I have not received an answer 
to my inquiry. 
THE COURT: That line of inquiry has been exhausted, sir. 
Q. (By Mr. Medvene) Do you feel, doctor, that the defenses to 
the crime with which the defendant was charged are serious in nature? 
THE COURT: Iam going to exclude that. 
MR. MEDVENE: I have no more questions. 
THE COURT: Very well. 
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MR. ALTSHULER: No further questions. 

THE COURT: Thank you very much, doctor. 

Is there anything further, Mr. Altshuler? 

MR. ALTSHULER: I have the jail hospital records here to show the 
physical condition of the defendant that evening at the jail when he went 
to the hospital. 

THE COURT: You may put them in evidence, if you wish. 

MR. ALTSHULER: We would like to have the doctor interpret those 
records. 

THE COURT: Are they self-explanatory? 

MR. ALTSHULER: Someone would have to sort them out. There 
are many, many records in there. 

THE COURT: Very well. Why not sort them out and then offer 
them? I would rather not have a witness on the stand. 

MR. MEDVENE: If the Court please, -- 

THE COURT: Get the records that you want to put in evidence. 

If they are legible and can be understood, I do not want to have a witness 
identify them, because then we will have a long cross-examination, and 
I want to avoid that. 

MR. ALTSHULER: There may be a few spots in there open to 
some interpretation-- 

THE COURT: Do we need all that? 

MR. ALTSHULER: I think it is important to show the fact, for 
instance, that he had no medication, that he had no withdrawals, that-- 

THE COURT: Oh, very well. Proceed in your own way, Mr. 
Altshuler. We have taken almost two hours on this matter. 

MR. ALTSHULER: Five minutes would satisfy my evidence, 

Your Honor. 
MR. MEDVENE: If the Court please, I neglected to ask the-- 
THE COURT: Just a moment. The witness is here to be sworn. 


Will you gentlemen sit down, please. Will both you gentlemen resume 


your seats. 
Thereupon 
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DOCTOR RICHARD G. MATTINGLY 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 

THE COURT: Now, Mr. Medvene, did you want to |address the 
Court? 

MR. MEDVENE: Yes, Your Honor. If the Court please, either now 
or later, I would like to lay the foundation with Dr. Griffin for an exami- 
nation of the records which he used while he was testifying. 

THE COURT: We are not going to do that. We are|not going to 
take time to do that. 

Proceed, Mr. Altshuler. 

MR. MEDVENE: I cannot look at his records, Your Honor? 

THE COURT: We will proceed in order. 

DIRECT EXAMINATION 
BY MR. ALTSHULER: 

Q. Would you state your name for the record, doctor? A. Richard 
G. Mattingly -- M-a-t-t-i-n-g-I-y. 

Q. On January 8 of 1957, doctor, were you senior| medical 
office at the District of Columbia jail infirmary? A. I was. 

THE COURT: What is your first name, doctor? 

THE WITNESS: Richard. 

THE COURT: Richard. Thank you. 

Q. (By Mr. Altshuler) Do you have here with you today the medical 
records of the defendant, William H. Coates, seated here at counsel 
table? A. Yes. 

Q. Do they show that he was admitted to the jail infirmary on 
January 8th of 1957? A. At 7:40p.m., yes. 

Q. Will you tell us the notations made by the examining physician 
as to the defendant's condition at the time of admission? |A. This 
fifty-six year old colored man was a known addict-- 


THE COURT: Justa moment. Will you repeat your question. 
Q. (By Mr. Altshuler) Will you read the aera 
at the time of his admission-- 


*s condition 
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THE COURT: Condition as to what? I want to narrow the question. 
I do not want a long answer. Condition as to what? 

MR. ALTSHULER: His physical condition at that time. 

THE WITNESS: This is his physical examination I was reading 
from. 

THE COURT: Just read his physical condition, doctor; not the 
whole examination. 

THE WITNESS: The note is he had no complaints at the moment. 

THE COURT: Very well. 

THE WITNESS: I would say no positive findings. His working 
diagnosis, drug addiction. 

Q. (By Mr. Altshuler) Was any medication prescribed after that? 
A. None whatever. 

THE COURT: Why did he go to the infirmary? 

THE WITNESS: At the request of Judge Laws and for that reason 
alone. 

THE COURT: Isee. Very well. 

Q. (By Mr. Altshuler) Was there indication that everything was 


normai about his condition? A. The nurses indicate nothing abnormal; 


show no withdrawal symptoms; he was placed on regular diet and bed 
rest. 

He ate his meals well. 

Q. When was he ordered discharged from the hospital? 

THE COURT: You mean the infirmary. 

MR. ALTSHULER: I'm sorry; I mean the infirmary. A. He was 
discharged the morning of the tenth; he was in the infirmary about 
thirty-six hours. 

Q. Did he state to the doctor on admission how much narcotics he 
used daily? A. Yes, he said to him, three to six capsules a day. 

MR. ALTSHULER: I have no further questions. 

THE COURT: Any cross-examination? 
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CROSS-EXAMINATION 
BY MR. COOLEY: 

Q. Doctor, the records that you read from, are those the official 
records that are kept at the D.C. jail? A. Thatistrue. Kept at the 
reformatory also. 

Q. Doctor, did you have an occasion on that particular day to 
examine this defendant? A. You mean on the 8th? 

Q. Yes. A. I was not at the jail at that hour and did not examine 
him, no. 

Q. Did you examine him subsequently? A. Yes,) I made rounds 
the following morning; I saw him with other patients. He had no com- 
plaint; nothing was done for him. 

Q. Did you have a conversation with him at that time? A. I would 
not recall. 

Q. Pardon? A. I would not recall. 

Q. You would not recall? A. No. 


Q. And that is the extent of your contact with the defendant, is that 


correct? A. That is true. 
Q. Theone time? A. That is true. 
MR. COOLEY: That is all, Your Honor. 
THE COURT: Thank you, doctor. 
THE WITNESS: You are welcome. 
THE COURT: You may step down. 
(The witness stepped down. ) 
MR. ALTSHULER: That is all the evidence the Government has. 
THE COURT: Both sides rest? 
MR. COOLEY: We rest, Your Honor. We will submit it as far as 
argument is concerned. 
THE COURT: Very well. This is a motion to set/aside the 
sentence and a plea of guilty which was entered before the late Chief 
90 Judge Laws, the sentence also being imposed by him. 
The motion was originally based on Section 2255, Title 28, of the 
United States Code. The Court, at the opening of this hearing, granted 
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the motion of defendant's counsel to amend the motion by predicating it 
also under Rule 32 (d) of the Federal Rules of Criminal Procedure, in 
order that every aspect of this application may be explored in a single 
hearing. 

There is a substantial difference between the two statutory pro- 
visions, or, rather, between the statutory provision and the rule of 
Criminal Procedure. A motion under Section 2255 may be granted only 
in case of a Constitutional infirmity in the proceedings, and only if the 
judgment is subject to collateral attack, not if it is subject to direct 
attack. On the other hand, under Rule 32 of the Federal Rules of 
Criminal Procedure, the Court may permit the withdrawal of a plea of 
guilty in the exercise of its discretion, even after sentence, but only in 
order to correct manifest injustice. 

The Court has heard and observed all the witnesses. The Court 
does not believe the defendant on matters in which he is contradicted by 
Mr. Alider, who is an experienced member of this bar, specializing in 
criminal cases, and who is a man of high integrity. The Court was also 
impressed by the testimony of Dr. Griffin and Dr. Mattingly. There is 


nothing in Dr. Kolb's testimony that contradicts anything that Dr. Griffin 
or Dr. Mattingly have testified to. Dr. Kolb did not see the de- 
fendant at or near the time in question, and testified very largely in 


answer to hypothetical questions. 

In view of all of the testimony, the Court is of the opinion that the 
defendant freely and willingly, with full knowledge of his rights, entered 
the plea of guilty in this case and was mentally competent to do so. 

Further, there is no manifest injustice or any other injustice to 
be corrected in this case, because, in his motion, the defendant sets forth 
facts which clearly indicate that he committed the offense to which he 
pleaded guilty. While he attempts to refer to the possibility of a defense 
of entrapment, the|very facts that he states in his motion lead to the 
conclusion that, as a matter of fact, the facts did not constitute entrap- 
ment. 
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It is true that on such a motion as this, the Court/does not determine 
guilt or innocence of the defendant, but it may look into the facts in order 
to determine whether an injustice has been done. 


So, too, while laches do not bar a motion such as|this, if the 
motion is otherwise well founded, an unexplained delay in making it 
may necessarily raise the question as to whether the motion was not an 
afterthought and whether or not it is made in good faith.) But that is a 
matter on which the Court is not predicating its conclusion. 


The Court predicates its conclusion on the ground, first, that the 
plea was entered freely, willingly, with knowledge of his rights, 
knowledge of the consequences of the plea, and at a time when the de- 
fendant was mentally competent to do so; and further on|the ground that 


the interests of justice do not require the setting aside of the judgment 
and granting leave to withdraw the plea. 


The Court wishes to thank defense counsel, Mr. G. Joseph Cooley 
and Mr. Medvene, for representing the defendant on this motion as a 
matter of public duty. 


Motion denied. 


(Accordingly, at 2:30 p.m., the hearing was concluded. ) 


[ Filed March 11, 1960] 


On this 11th day of March, 1960, came the attorney of the United 
States, the defendant in proper person and by his counsel, G. Joseph 
Cooley and Edward Medvene, Esquire; whereupon the motion of defendant 
for relief under Section 2255 of Title 28, United States Code, coming 
on to be heard pursuant to order of the United States Court of Appeals 
and whereupon the oral motion of defendant for leave to amend said 
motion to predicate it also under Rule 32 (d) of the Federal Rules of 
Criminal Procedure (Withdrawal of plea of guilty) coming on to be heard, 
is by the Caurt granted. 

Whereupon, after argument and testimony, the motion for relief 
under Section 2255 lof Title 28, United States Code and the motion for 
relief under Rule 32 (d) of the Federal Rules of Criminal Procedure are 
denied by the Court. 

By direction of 
Alexander Holtzoff 


Presiding Judge 
Criminal Court #4 


* * 


[ Filed March 15, 1960] 
NOTICE OF APPEAL 


Name and address of appellant William B. Coates 
Lorton Reformatory 


Name and address of appellant's attorney Edward M. Medvene 
918 - 16th Street, N.W. 
Washington 6, D. C. 


Offense 21 USC 174 

Concise statement of judgment or order, giving date, and any sentence 
Appeal from Order of Judge Holtzoff dated March 11, 1960, in 
which the District Court denied petitioner's motion to with- 
draw his guilty plea brought under 28 USC 2255. 
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Name of institution where now confined, if not on bail 
Lorton Reformatory 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
March 15, 1960 /s/ William H, Coates 
Date Appellant 
/s/ Edward M| Medvene 
Attorney for Appellant. 


[ Filed March 21, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT 
OF COSTS 


I, William M. Coates, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, 
in support of my application for leave to proceed in said|cause without 
being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay|the costs 

of said suit or action. 

3. That Iam unable to give security for the same! 

4. That I believe I am entitled to the redress I seek in said 

suit or action. 

5. That the nature of my cause of action is briefly stated 

as follows: 
/s/ William H.| Coates 


[Jurat dated 17 March 1960] 
Application to proceed on appeal without prepayment of costs is denied. 
I certify that the appeal is frivolous and not taken in good faith. 

/s/ Alexander) Holtzoff 
Judge 


[ Filed June 2, 1960] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This matter having come before the Court on the mandate of the 
Court of Appeals directing the trial court to hold a hearing on the de- 
fendant's motion to vacate sentence under Section 2255, and upon con- 
sideration of the motion, the files and records in the case, and testimony 
and argument adduced at the hearing of said motion, the Court makes the 
following findings of fact: 

1. William H. Coates, represented by retained counsel, appeared 
before the Court on the morning of January 8, 1957 in order to plead 
guilty to one of three counts charging him with violation of the federal 
narcotic laws. 

2. At that time, counsel for defendant suggested as a precaution 
that the defendant be examined to be sure he was competent to enter a 
plea of guilty. 

3. The Court (Chief Judge Laws, deceased) ordered an examina- 
tion by Dr. Thomas E. Griffin, Chief of Legal Psychiatric Services, who 
stated that the defendant was then competent to plead to the charges. 

4. On the basis of Dr. Griffin's report and counsel's statements, 
the Court, later in the day, permitted the defendant to plead guilty to 
One count of the indictment. 

5. Subsequently, the Government filed an information setting out 
two previous narcotic convictions of the defendant and on March 8, 

1957 he was sentenced to serve a term of three (3) to twelve (12) years. 
The remaining two counts of the indictment were then dismissed. 

6. On October 30, 1958, over one and one-half years later, the 
defendant filed a motion to vacate sentence pursuant to Section 2255, 
alleging entrapment and that at the time he entered the guilty plea, 
he was under the influence of narcotics. The defendant appealed from 
denial of this motion without a hearing and on December 10, 1959, the 
Court of Appeals remanded the case for a hearing on the motion. 

Coates v. United States, U.S. App. D.C. , 273 F.2d 514. 
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7. On March 11, 1960 a hearing on the defendant's motion to vacate 
pursuant to Section 2255 was held at which the defendant was present, 
testified in his own behalf and was represented by counsel appointed by 
the Court. 

8. Coates testified that he had taken a number of capsules of 
heroin prior to coming to Court to plead guilty and that he could not 
remember coming to court or being asked any questions| 


9. Dr. Thomas E. Griffin's testimony shows that his opinion on 


January 8, 1957 to Chief Judge Laws was based mainly upon accepting as 
true statements made to him by the defendant that he had used a large 
amount of narcotics that morning and had been using such amounts in the 
past. 
10. Outside of the defendant's lethargic manner of speaking on 
January 8, 1957 (which Dr. Griffin noted was also present in the de- 
fendant's speech at the hearing on March 11, 1960), Dr. | Griffin observed 
on January 8, 1957 no physical signs that the defendant might be under 
the influence of narcotics. 
11. Although the defendant testified that he could not remember the 
events in court on the day of his plea, the Court finds that the defendant 
was able to relate to Dr. Griffin, on the same day, January 8, 1957, 
the details of the criminal charges pending against him and the fact that 
he intended to plead guilty. 
12. The testimony of Dr. Mattingly, Senior Medical Officer at the 
D.C. Jail, and the jail records show that the defendant was admitted to 
the infirmary at the jail at 7:40 p.m., on January 8, 1957, the day of his 
plea. His appearance and behavior were normal, no medication was 
prescribed, he exhibited no withdrawal symptoms, and he was released 
from the infirmary after 36 hours observation. 
13. The volunteered testimony of H. Clifford Allder, counsel re- 
tained by the defendant at the time of his plea, shows both, that defendant's 
competency to enter the plea of guilty and that the defendant actually was 
mentally competent to do so. 
14. The Court finds that the defendant's testimony was 
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contradictory and not worthy of belief in those matters in which he was 
contradicted by Dr. Griffin and Mr. Allder. 


15. The Court finds that at the time of the plea the defendant was 
not under the influence of drugs and that he freely, intelligently and 
understandingly, and with full knowledge of his rights, entered a plea of 
guilty in this case. 

WHEREFORE the Court concludes as a matter of law that the plea 
of guilty was validly and competently made and that the defendant is en- 
titled to no relief. 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Service] 
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United States Attorney. 
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‘ALD S. SMITH, 


Assistant United States Attorneys. 


No. 15965 
QUESTIONS PRESENTED 


Where the record discloses that appellant entered a plea of 
guilty to a violation of the narcotic laws; that prior to the 
acceptance of the plea, appellant was examined by a psychia- 
trist to determine if he was competent to enter the plea after 
it was disclosed that he had taken narcotics on that day; and 
that the psychiatrist advised the Court that appellant, although 
mildly under the influence of narcotics, was well enough in 
control of his faculties to be able to understand the proceedings 
against him, to assist in his own defense, and to plead to the 
charges pending against him; in the opinion of the appellee: 
the following questions are presented: 

J. Whether the District Court erred when it concluded at a 
subsequent hearing of a motion pursuant to 28, U.S.C. § 2255. 
that the plea of guilty was validly and competently made? 

2. Whether the District Court erred when, at the same hear- 
ing, it refused to permit appellant to cross-examine the govern— 
ment psychiatrist based on statements contained in a textbook? 
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L ‘Appellant’s plea of guilty was validly and competently made__ 
IL. The District Court did not err when it refused to allow appel- 


TABLE OF CASES 


*Coates v. United States, 106 U.S. App. D.C. 389, 273 F. 2d 514 (1959)_ 

*Dolein Corp. v. Federal Trade Commission, 94 U.S. App. D.C. 247, 
219 F. 2d 742 (1954), cert. denied, 348 U.S. 981. 

Edwards v. United States, 103 U.S. App. D.C. 152, 256 F. 2d 707 


Jackson v. United States, 250 F. 2d 897 (5th Cir. 1958) 
McGill v. United States, 106 U.S. App. D.C. 187, 270 F. 2d 329 (1959) — 
*Reilly v. Pinkus, 338 U.S. 269 (1949) 
*Cases or authorities chiefly relied upon are marked by asterisks. 
am 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15965 


Wuiiam H. Coarss, APPELLANT 
Vv. 
Untrep Srarzs or AMERICA, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 24, 1956, there was filed in District Court an 
indictment charging appellant with violations of 26 USC. 
§ 4704a, 26 U.S.C. § 4705a and 21 US.C. § 174. A plea of not 
guilty was entered on September 28, 1956. 

On January 8, 1957, appellant appeared in District Court 
for the purpose of withdrawing his plea of not guilty and enter- 
ing a plea of guilty to one count of the indictment. At this 
time, appellant’s retained counsel advised the Court that ap- 
pellant had used narcotics that morning. In order to deter- 
mine whether appellant was competent to enter the plea, the 
presiding judge determined that an examination should be 
made by Doctor Thomas E. Griffin, of the Legal Psychiatric 
Service, D.C. Department of Welfare. Such an examination 
was conducted by Dr. Griffin who later reported to the Court 
that in his opinion appellant was “well enough in control of 
his faculties to be able to understand the proceedings against 

(1) 
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him, to assist in his own defense, and to plead to the charges 
pending against him” (J.A. 4). 

A ria i ine cna aber ie 
the District. Court questioned: appellant. before-accepting his 
plea. On March 8, 1957, appellant was sentenced to a term 
of imprisonment for a period of three (3) to twelve (12) years 
and to pay a fine of one hundred ($100.00) dollars (J.A. 6). 

Thereafter, on October 30, 1955, appellant filed a motion 
pursuant to 28 U.S.C. § 2255 alleging that he was incompetent 
to enter the plea of guilty (J.-A. 6). This motion was denied 
without a hearing on November 13, 1958 (J.A. 8). An appli- 
cation to proceed on appeal without prepayment of costs was 
denied on November 25, 1958. Appellant was then granted 
leave to proceed on appeal without prepayment of costs by 
this Court. 

“ On December 10, 1959, this Court reversed the District 
Court and remanded the case for “the hearing contemplated 
by section 2255.” Coates v. United States, 106 US. App. D.C. 
389, 273 F. 2d 514 (1959). Accordingly, a hearing was held 
in District Court (J.A. 11). On March 11, 1960, appellant’s 
motions pursuant to 28 U.S.C. §2255 and Rule 32(d), 
F.R.Cr.P., were denied by Judge Holtzoff (J.A. 68). This 
appeal followed. 
: The Hearing 
’ In support of his motion, appellant testified that he had 
been “taking” narcotics since November, 1956 (J.-A. 18). On 
January 8, 1957, he “took” approximately thirty capsules 
(S.A. 18) before coming to court. This was more than he 
“took” (J.A. 17). He testified that at the time 
of the plea of guilty, he did not understand it because he was 
“half-way out of my head” (J.A.19). He was unable to recall 
‘the questions propounded by the Court at the time of the plea 
(S.A. 20-22). 
_ Appellant also called Doctor Laurence Kolb, a retired 
physician and officer of the Public Health Service (J.A. 25). 
Doctor Kolb had not examined appellant on the day of his 
plea of guilty and his testimony was largely in response to 
hypothetical questions. He testified that a drug addict who 
is “getting the usual amount at regular intervals, is perfectly 
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normal mentally” (J.A. 27). An addict who has had more 
than his usual dosage would be “somewhat confused” and 
“could not carry on the mental processes as well as he ordi- 
narily could” (J.A. 26). In response to a hypothetical ques- 
tion generally embracing the factual situation as alleged by 
appellant in this case, the witness stated that in his opinion 
such a person “would have the symptoms, that is lethargy, 
somewhat confused, his mentation would not be as well as it 
usually is, and he would be suggestible” (J.A. 30). Upon 
cross-examination, the witness further stated in regard to this 
hypothetical situation that the person “would probably not 
know what he was doing and not remember it afterwards” 
(J.A. 30). The witness conceded that if this person had not 
had “a, dose beyond his normal dose, it would be impossible to 
tell anything about him” (J.A. 32). Likewise, he conceded 
that in forming his opinion, he inferred that the doctor 
[Griffin] saw something about his [appellant’s] mental atti- 
tude (J.A. 35). 

H. Clifford Allder, appellant’s retained counsel, testified 
that he had discussed this case many times with appellant 
Prior to the plea of guilty (J.A.39). From the very beginning, 
appellant stated that he wanted to dispose of the case “with a 
plea, he was guilty” (J.A. 37). Appellant agreed that a plea 
to one of the three charges in the indictment would be a 
“break as far as he was concerned” (J.A. 38). On January 
8, 1957, Mr. Allder noticed that appellant “appeared to be a 
person under the influence to a slight degree of something” 
(J.A. 38). He was told by another person that appellant had 
used narcotics that morning (J.A. 38). Counsel advised the 
District Court of this, and it was decided that appellant should 
be examined by Doctor Griffin to determine whether he was 
competent to enter a plea (J.A. 39). The plea was entered 
at approximately 1:45 P.M. on that date, and counsel stated 
that he “saw nothing * * * to indicate that he was under the 
influence of anything” (J.A. 42). At the time of the plea, 
appellant was not suffering from “withdrawal symptoms” 
(J.A. 43). ; 

Doctor Thomas E. Griffin, former Chief of the Legal Psychi- 
atric Service of the District Court, testified that he examined 
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appellant on January 8, 1957, pursuant to an order of the Court 
-(J.A. 46). The witness informed the Court that in his opinion 
appellant, although mildly under the influence of narcotics, was 
able to understand the proceedings against him and plead to 
the charges (J.A. 5). This conclusion was based on what the 
witness regarded as & good understanding of the proceedings 
by appellant, a reasonable statement of his intention and why 
he so intended (J.A. 49). 

Following the plea of guilty, appellant was admitted to the 

jail infirmary (J-A. 68). He remained there approximately 
thirty-six hours. Appellant had no withdrawal symptoms 
during this period and there was nothing abnormal in his con- 
dition (J.A. 64). He made no complaints and received no 
treatment (J.A. 65). 
-~On June 2, 1960, the findings of fact and conclusions of law 
were filed in District Court (J.-A. 70). It was concluded as & 
matter of law that the plea was validly and competently made 
and that the appellant was entitled to no relief. 


STATUTES AND RULE INVOLVED 
Title 21 U'S.C. § 174 provides: 

Same: penalty: evidence —Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined under 
section 7237(c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined 
not more than $20,000. 
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Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 

Title 26 U.S.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose 
possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 


exchange, or give away narcotic drugs except in pursu- 
ance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub- 
ject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct the 
sentence. 
569231—60-—2 
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A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a prompt 
hearing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of 
& prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 

Rule 32, Federal Rules of Criminal Procedure, provides in 
pertinent part: . 
SENTENCE AND JUDGMENT 

(d) Withdrawal of Plea of Guilty—A motion to 
withdraw a plea of guilty or of nolo contendere may be 
made only before sentence is imposed or imposition of 
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sentence is suspended; but to correct manifest injustice 

the court after sentence may set aside the judgment of 

conviction and permit the defendant to withdraw his 
lea. 

“ SUMMARY OF ARGUMENT 

I. The sole question to be determined at the hearing of 
appellant’s motion to vacate judgment was whether his plea 
of guilty was validly and competently made. It was adduced 
at the hearing that on the day in question appellant appeared 
in court for the express purpose of entering a plea to one 
count of an indictment charging him with violations of the 
narcotic laws. Previously, he had discussed this matter with 
his retained counsel and expressed his satisfaction with the 
proposed disposition. When it was brought to the attention 
of the Court that appellant had taken narcotics that morning, 
an examination was ordered to determine if appellant was able 
to understand the proceedings and assist in his defense. The 
psychiatrist, following the examination, concluded that appel- 
lant was well enough in control of his faculties to be able to 
understand the proceedings, to assist in his own defense, and 
to plead to the charges. The psychiatrist testified at the hear- 
ing that he based his conclusion on what he regarded as a good 
understanding of the proceeding by appellant and a reasonable 
statement of his intention. Before accepting the plea, the 
Court interrogated the appellant. His responses to these ques- 
tions further demonstrated that he understood fully what he 
was doing. Based on the evidence adduced at the hearing, the 
Court was manifestly correct in concluding that the plea was 
validly and competently made. 

II. During the course of appellant’s cross-examination of 
Doctor Griffin, a question was asked which apparently was 
based on a statement contained in a textbook. The Court 
refused to allow any cross-examination of the witness based 
on the contents of textbooks or treatises. This ruling was not 
erroneous. Here, the witness testified as to his opinion based 
upon his own examination of appellant. He was not testify- 
ing in response to hypothetical questions nor did he testify 
that he relied on medical texts or treatises in formulating his 
opinion. In any event, the evidence introduced by appellee 
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showing that appellant’s plea was.validly and competently 
made was clear and convincing. On the whole record, it can- 
not be said that the District Court’s ruling excluding this type 
of cross-examination denied appellant substantial justice or 
warrants reversal. 

ARGUMENT 
I. Appellant’s plea of guilty was validly and competently made 


Appellant argues (Br. 15) that the District Court erred “in 
denying appellant’s motion to vacate the judgment of convic- 
tion, when there was uncontradicted testimony that he had 
plead guilty while under the influence of narcotics.” Of course, 
appellant had the burden at the hearing of showing that the 
plea had not been validly and competently made. Edwards v. 
United States, 103 U.S. App. D.C. 152, 256 F. 2d 707 (1958), 
cert. denied, 358 U.S. 847. And see Coates v. United States, 
106 U.S. App. D.C. 389, 273 F. 2d 514 (1959). 

During the hearing, appellant claimed that he had never 
discussed the possibility of a plea with his retained counsel, 
Mr. H. Clifford Allder, prior to his plea of guilty (J.A. 19). 
Appellant maintained that he did not know what his counsel 
intended to do on that date (J.A- 20). This testimony was 
clearly contradicted by Mr. Allder who testified that appellant 
stated from the very beginning “that his case was one he said 
he wanted to dispose of with a plea, he was guilty” (J.A. 37). 
And appellant regarded the proposed plea to one count of the 
indictment as a “break” (J.A. 38). Itis clear from Mr. Allder’s 
testimony that appellant was thoroughly advised and, indeed, 
intended to enter a plea of guilty on January 8, 1957 (J.A. 
38-40). 

Prior to his appearance in court on that date, appellant testi- 
fied that he took “thirty caps” of heroin between 5 A.M. and 
9 A.M. (J.A.17). His normal dose allegedly had been “about 
ten or fifteen, twenty caps a day” (J.A. 18). On that morn- 
ing, Mr. Allder noticed that appellant appeared to be “a person 
who was under the influence to a slight degree of something” 
(J.A. 38). Mr. Allder advised the Court (Laws, C. J.) that 


2 When examined by Doctor Griffin, appellant indicated that he had taken 
his normal dose on that date (J.A. 51). 
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appellant “was under the influence of narcotics, but not suffi- 
ciently so that he didn’t know what he was doing” (J.A: 39). 
Accordingly, the Court ordered Doctor Thomas E, Griffin to 
examine appéllant and detetmine whether he was able to under- 
stand the proceedings and whether he could assist in his owh 
defense (J.A. 46). 

Doctor Griffin testified as a government witness during the 
hearing (J.A. 45). His examination of appellant began at 
about 11 A.M. on that date (J-A. 50). During this examina- 
tion, the Doctor discussed with sppéllant his use of narvotics, 
the specific churges pending and his reasons for wanting to 
enter & plea of guilty (J.A. 48-49). Doctor Griffin concluded, 
following the examination, that appellant “was well enough in 
control of his faculties to be able to understand the proceedings 
against him, ¢o assist in his own defense, and to plead to the 
charges against him” (J.A. 6). This opinion was based on 
what the Doctor “regarded as an actually good understanding 
of the proceedings and reasonable statement of his intention 
and why heintended” (J.A. 49). * 

When this case was reversed and remanded for a hearing, the 
Court indicated that had appellant been arraigned immedi- 


ately after the completion of Doctor Griffin’s examination “a 
very different problem” might be presented. Apparently, the 
Court was concerned over the lapse of several hours to the 
time of the plea and Doctor Griffin’s statement following the 
examination that appellant would “soon begin to suffer from 
symptoms of withdrawal from drugs.” The record discloses 
that appellant next appeared before the District Court at 


*In his repott td the Court, Doctor Griffin stated that appellant was then 
(11 A.M.) mildly under the influence of narcotics (J.-A. 4). In explaining 
this conclusion, he stated that it was based on the history appellant gave 
him and because of appellant’s lethargic manner of speaking (J.A. 49). 
But the Doctor noted that appellant had a lethargic manner of speaking 
when he (appellant) testified at the hearing (J.A. 50). 

* Appellant called Doctor’ Laurence Kolb, a retired physician of the 
Public Health Service as a witness (J.A. 25). Doctor Kolb had not ex- 
amined appellant and testified largely in response to hypothetical questions. 
For this reason, the value of his testimony was slight. In any event, his 
testimony did not contradict in any material aspect the testimony of Doctor 
Griffin and the District Court so found (J.A. 66). 
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approximately 1:45 P.M. on the same date.* Immediately 
prior to this, appellant conferred with his counsel. The ques- 
tion of his proposed plea of guilty was again discussed (J-A. 43). 
Mr. Allder testified that following this conversation, he was 
satisfied that “whatever he had had that morning, * * * that 
he was completely over it * * *” (J.A.42).. Nor did appellant 
appear to be suffering from withdrawal symptoms at the time 
of the plea (J-A. 43)... And he gave no indication of illness or 
any other complaints.” * 

Upon receipt-of Doctor Griffin’s opinion, the District Court 
proceeded to make its own inquiries of appellant, as follows: 

The Court: Mr. Coates, your counsel has explained to 
you what this is about, has he? 

Appellant: Yes, sir 

The Court: And you are fully familiar with what you 
are pleading to, is that right? 

Appellant: Yes, sir. 

The Court: You understand everything that is going 
on? 

Appellant: Yes, sir. 

The Court: And you are, therefore, pleading guilty to 
Count 9 which charges you with violation 
of the narcotic laws because you are guilty 
and for no other reason whatever? 

Appellant: Yes, sir. 


* * . + 


The Deputy Clerk: William H. Coates, in Criminal 
992-56, you are charged with violation of 
the Federal Narcotic Laws. Do you wish 


“This was approximately two hours after the completion of Doctor 

Griffin’s examination. 
’ *In this regard, Mr. Allder testified that he thought appellant’s condition 
“had improved as far as what effect the narcotics had upon him in the 
morning. He appeared in a more quiet mood, and didn’t seem like anything 
was affecting him at that time” (J.A. 43). 

“Appellant neyer claimed at anytime during the hearing that he had 
suffered withdrawal symptoms on January 8, 1957. Nor did he claim that 
he bad taken more narcotics between his examination and the plea of 
guilty. 


il 


to withdraw your plea of not guilty and 
enter a plea of guilty to Count 9 of: the 
indictment? 

Appellant: Yes, Ido. 


Following the plea of guilty, appellant was committed to the 
jail with a request for immediate hospitalization. Doctor 
Richard G. Mattingly, senior medical officer at the District of 
Columbia Jail Infirmary, testified that appellant was admitted 
to the infirmary at 7:40 P.M. that evening (J.A. 63). He 
remained there for thirty-six hours during which time he did 
not suffer from withdrawal symptoms (J.A. 64-65). 

At the conclusion of the hearing, the District Court found 
that appellant freely and willingly, with full knowledge of his 
rights, entered the plea of guilty and was mentally competent 
to do so (J.A. 66). Of course, a plea of guilty may not be 
withdrawn except to correct manifest injustice. Edwards v. 
United States, supra. Appellant had the burden of showing 
that the plea was not validly and competently made. But the 
evidence he presented in support of this contention was neither 
clear nor convincing. 

On the other hand, the evidence introduced by the govern- 
ment clearly demonstrated that appellant’s plea of guilty was 
competently made. Here, appellant appeared in the District 
Court for the express purpose of entering a plea to one of 
several charges pending against him. Prior to that date, this 
proposed disposition had been thoroughly discussed with his 
counsel and appellant expressed his satisfaction with it. When 
it was brought to the attention of the Court that appellant had 
taken narcotics that morning, an examination was ordered. 
The psychiatrist reported that appellant was well enough to 
understand the proceedings and to plead to the charges pend- 
ing against him. Prior to the acceptance of the plea, the Court 
carefully interrogated appellant. His responses to these 
questions demonstrates fully that he understood what he was 
doing and was following his planned course of entering a plea 
of guilty. The District Court was manifestly correct in deny- 
ing appellant’s motion. 
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IL. The District Court did not err when it refused to allow 
appellant to cross-examine the Government psychiatrist 
concerning statements contained in a textbook 


Appellant contends (Br. 9) that he was deprived of the 
judicial hearing required by 28 U.S.C. § 2255 when “the Court 
below refused to allow cross-examination of the government’s 
psychiatrist [Doctor Griffin] based on statements from authori- 
tative medical and psychiatric texts.” When this Court re- 
versed this case and ordered that a hearing be held, it is clear 
that it was intended that Doctor Griffin would “explain his 
findings and conclusions.” Coates v. United States, 106 US. 
App. D.C. at 391, 272 F. 2d at 516. And this is precisely what 
Doctor Griffin did at the hearing (J.A. 45-51). 

During the cross-examination of the Doctor, appellant’s 
counsel attempted to ask a question which apparently was 
based on a statement contained in a textbook (J.A. 52). The 
District Court excluded “any cross-examination of this witness 
by asking questions concerning contents of textbooks or 
treatises” (J.A.52). Appellant now claims this waserror. He 
relies on Reilly v. Pinkus, 338 US. 269 (1949). 

In that case, certain doctors had given expert testimony 
based on their general professional knowledge. This knowledge 
was partially based upon medical textbooks and publications, 
‘on which these experts placed reliance. In cross-examination, 
an attempt was made to question these witnesses concerning 
statements in other medical books. The questions were not 
permitted. In reversing, the Supreme Court stated at page 275: 

“Tt certainly is illogical, if not actually unfair, to permit 
witnesses to give expert opinions based on book knowl- 
edge, and then deprive the party challenging such evi- 
dence of all opportunity to interrogate them about 
divergent opinions expressed in other reputable books.” 
This Court has interpreted Reilly v. Pinkus as standing “for 
the general proposition that an expert witness who bases an 
opinion to a significant degree upon his reading may be cross- 
examined as to that opinion by reference to other reputable 
works in his field.” Dolcin Corp. v. Federal Trade Commission, 
94 US. App. D.C. 247, 219 F. 2d 742 (1954), cert. denied, 348 
US. 981. But that is not the situation in the instant case. 
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Here, the witness testified as to his opinion based upon his own 
examination of appellant. He was not testifying in response 
to hypothetical questions nor did he testify that he relied on 
certain medical texts or treaties in formulating his opinion. 
This Court has reeognized the distinction. Garfield Memorial 
Hospital v. Marshall, 92 U.S. App. D.C. 234, at 242, 204 F. 2d 
721, at 728 (1953). For this reason, the Court’s ruling exclud- 
ing this line of questions was correct, 

Even if this Court should hold that the District Court erred 
in its ruling, it would still be necessary to determine whether 
reversal is warranted. Dolcin Corp. v. Federal Trade Commis- 
gion, supra. The sole question to be determined at the hearing 
was whether appellant’s plea was validly and competently 
made. 

The reasons for Doctor Griffin’s conclusion that appellant 
was well enough in control of his faculties to be able to under- 
stand the proceedings against him; and to plead to the charges 
were fully demonstrated. He was subjected to a lengthy 
cross-examination. In addition, appellant called his own 
expert witness, a Doctor Laurance Kolb. It is significant to 
note that Doctor Kolb’s testimony did not conflict with Doctor 
Griffin’s on any material issue. This is further exemplified by 
the fact that appellant did not call Doctor Kolb in rebuttal of 
Doctor Griffin. 

The evidence introduced by appellee showing that appel- 
lant’s plea was validly and competently made was clear and 
convincing. On the whole record, it cannot be said that the 
District Court’s ruling excluding this type of cross-examination 
denied appellant substantial justice or warrants reversal. Cf. 
Dolein Corp. v. Federal Trade Commission, supra." 


* Appellant also contends (Br. 12) that the District Court erred when it 
“refused to allow appellant’s counsel to examine notes used by the Govern- 
ment’s psychiatrist while testifying on direct examination.” This argument 
presupposes that Doctor Griffin did use notes during his testimony. Ap- 
pellee submits that such a contention is not supported by the record. During 
Doctor Griffin’s direct examination, appellant’s counsel interrupted and 
inquired of the Court “if the record could show that the witness is reading 
from notes” (J.A. 47). The Court refused and noted that the Doctor “did 
not appear to be reading from his notes.” The direct examination was 
concluded without further reference to this point. Although the Doctor 
was subjected to a thorough cross-examination, counsel asked no questions 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Oxtver GascH, 
United States Attorney. 


Cant W. BE.cHes, 
Donat S. Smrrx, 
Assistant United States Attorneys. 


——— 
concerning the alleged use of the notes. Nor was any demand made for 
their examination at this time. At the conclusion of the cross-examination, 
counsel announced that he had “no more questions” and the witness was 
excused (J.A. 61-62). After the following witness had been sworn, counsel 
stated that he “would like to lay the foundation with Doctor Griffin for an 
examination of the records which he used while he was testifying” (J.A. 
68). ‘Appellee concedes that where a witness uses any paper to refresh his 
memory while he is on the stand, the opposing side, on proper demand, may 
examine the paper and use it on cross-examination. Jackson v. United 
Btates, 250 F. 2d 897 (Sth Cir. 1958). And see MoGH v. United States, 
106 U.8. App. D.C. 187, 270 F’. 2d 829 (1958). Counsel had ample opportunity 
make the necessary showing and to demand 
that Doctor Griffin had 


do 
itself bad commented that the witness did not appear to be reading from 
notes. 
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